
CITY OF NEW SMYRNA BEACH

CITY COMMISSION REGULAR MEETING AGENDA

TUESDAY MARCH 26 2013 630PM

CITY COMMISSION CHAMBER CITY HALL
210SAMS AVENUE NEW SMYRNA BEACH FLORIDA

I Call to OrderRollCall

II InvocationPledgeofAllegiance

Police Department Chaplain Beverly Richazdson will be present and give the invocation

III Aaaroval of the Agenda

IV AnnouncementsPresentationsRecognition

A Marine 50 Rescue Recognize Fire Department personnel Acting Battalion Chief Dymond
Lieutenant Grace DriverEngineer Roberts and FirefighterMedicCrain for their efforts during
an early morning rescue in the intercoastal waterway providing advanced life support care

utilizing Marine 50

B Fire Department Promotion Ceremony Acknowledge the promotion of Don Snell to the

position ofDriverEngineer

C Proposed PublicPrivate Partnership Presentation by Tim Hamby of the Southeast Volusia

Advertising Authority SVAA regarding a proposed publicprivate partnership between the

SVAA the City ofNew Smyrna Beach and FishStock

D FY 20112012 Audit Report as presented by Bernadette BritzParker Principal representing
James Moore and Company for the fiscal year ending September 30 2012

V Mavor and Commission Reports

VI Consent Agenda Aaaroval ofMinutesRoutine Resolutions

A Historic Tree Removal311 S Indian River Road Approve the application for the removal of

a38inch historic oak tree from the front yard ofa single family residence at 31 1 South Indian

River Road as requested by Gordon Camp property owner

B Extension of Contract for Environmental Services Approve the extension of the existing
contract with Kimley Horn and Associates Inc for Environmental Services to April 7 2015

C Annual Pistol Range Agreement Approve entering into an agreement with the City of

Daytona Beach Police Department for the use ofthe City Pistol and Training Range facilities
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D 2013 Volusia County Transportation Organization Call for Projects Approve the submittal of

applications for projects to the Volusia County Transportation Organization for 2013 funding
consideration Also approve the expenditure for the ten percent required match of funding in

an amount not to exceed 35000

E Agreement with PropertyRoomcom Approve entering into an agreement with

PropertyRoomcom in order to provide an auction platform for the police department to

sellauction surplus unclaimed found unclaimed stolen and seized property

License Agreements Approve entering into License Agreements as outlined below in

applications LAI13and LA213

1 LA113Ocean DriveSpyglass HOA Approve the application to enter into a license

agreement to install No Parking signs and landscaping within the Ocean Drive rightof
way as requested by the Spyglass Home Owners Association

2 LA213300 Condict DriveLageer Approve the application to enter into a license

agreement to install a landscape planter in the Condict DrivePine Street rightofway as

requested by David Logger property owner

G FIND Grant ApplicationSwoope Site Approve and adopt the following items regazding
additional funding requirements for the Swoope Site Improvements design and construction

phases

I FIND Grant Application Approve the preparation of aFIND Grant application
requesting additional funding for Phase 11 of the Swoope Site Improvements Project at a

total estimate of 342005 with the City share estimated at a budgeted amount of

17100250

2 Resolution No 1413FINDGrant Application Adopt a resolution authorizing the

Mayor to execute an application to FIND for its Waterways Assistance Program for

additional funding for improvements at the Swoope Site including restroom paving the

parking area improving the entrance to the site adding benches and trash receptacles and

a concrete floating dock for the enjoyment and use ofthe residents of New Smyrna Beach

and visitors to the State ofFlorida

H FIND Grant ApplicationNorth Causeway Boat Ramp Approve and adopt the following
items regazding additional funding requirements for the North Causeway Boat Ramp Site

Improvements design and construction phases

1 FIND Grant Application Approve the preparation of aFIND Grant application
requesting funding for Phases I and 11 of he North Causeway Boat Ramp Site Improve
ments Project at a total estimate of815000 with the City share estimated at a budgeted
amount of407500

2 Resolution No 1513FINDGrant Application Adopt a resolution authorizing the

Mayor to execute an application to FIND for its Waterways Assistance Program for

funding for improvements at the North Causeway Boat Ramp facility including re

pairreplacement of the seawallsidewalk restrooms paving of the parking area and ex

tension of the public walkway around the AOB site to connect with the North Causeway
Pedestrian Trail

VII Ordinances Second Reading and Public Hearings

A Ordinance No 2713Colonv Park PUD1st Amendment Conduct the second reading and

public hearing ofan ordinance which if adopted would amend the Colony Park Planned Unit

Development Master Development Agreement and Conceptual Development Plan with New

Smyrna Beach Acquisitions LLC and Colony Park LLC for approximately 41 acres generally
located northeast of the intersection ofSR 44 and Colony Park Road in order to clarify
language regarding tree mitigation and open space and to revise architectural design standards
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At its meeting held February 4 2013 the Planning and Zoning Board acting as Local

Planning Agency unanimously recommended adoption of the proposed ordinance with

conditions At its regular meeting March 12 2013 the City Commission unanimously
approved this ordinance ontirst reading as moved by Vice Mayor Grasty and seconded

by Commissioner McGuirk

B Ordinance No2813lnternet Cafes Conduct the first of two required public hearings ofan

ordinance which if adopted would amend the Land Development Regulations by creating a

definition for Internet Cafe and establishing regulations for Internet Cafes At its meeting
held March 4 2013 the Planning and Zoning Board by 4 to 3 majority vote recommended

adoption of the proposed ordinance with conditions If approved the second and final oftwo

required public hearings will be conducted at the regular meeting on April 9 2013

C First Amendment to Special Exception Application No SEOS12Marine Specialties2800
North Dixie Freeway Conduct a public hearing on the proposed 1st Amendment to Special
Exception Application NoSEOSl2Marine Specialties2800 North Dixie Freeway which if

approved would add additional property to the special exception resolve all pending City code

enforcement issues regarding storage obtain Site Plan approval for structures in the requested
area and require afourfoot high solid opaque material along all common boundary lines

between the Special Exception property and adjoining property to the north At its meeting held

March 4 2013 the Planning and Zoning Board acting as Local Planning Agency unanimously
recommended approval of the amendment including the use of chain link fencing in lieu of

fencing required by code

VIII Public Particiaation

In accordancewith Resaludon Na 4310athreeminute limitationwilbe imposed untas otherwisegranted by the Ciry Commission

IX OrdinancesFirst Readine

A Ordinance No 2913New Smyrna Harbor Marina PUD Master Development Agreement and

Conceual Development Plan Conduct the first reading of an ordinance which if adopted
would rezone approximately 4 acres generally located south of the North Causeway east of

Boatyard Street and west of Marina Bay Drive from a Commercial Marina CM to a Planned

Unit Development PUD zoning district and approving the New Smyrna Harbor Marina PUD

Master Development Agreement and Conceptual Development Plan At its meeting held

March 4 2013 the Planning and Zoning Board acting as Local Planning Agency unanimously
recommended adoption ofthe proposed ordinance with conditions

B Ordinance No30133403 South Atlantic AvenueHJH LLC Conduct the first reading ofan

ordinance which if adopted would rezone approximately 1 acre located at 3403 South

Atlantic Avenue from Ocean Commercial with a maximum building height of four stories

B44 to Ocean Commercial with a maximum building height of eight stories B48 At its

meeting held March 4 2013 the Planning and Zoning Board acting as Local Planning Agency

unanimously recommended adoption ofthe proposed ordinance

X Administrative ItemsNew Business

A Joint PlanningAgreement with Volusia Counrv Discuss entering into a Joint Planning
Agreement with Volusia County for Community Annexation Efforts

B Amendment to LeaseFEC Property Consider approval of staffs recommendation to

request that the Florida East Coast Railroad amend the existing lease with the City for 908

square feet located southwest of the intersection ofUS Highway 1 and Canal Street in order

to relocate the boundary ofthe leased property south ofa revised rightofway line
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XI Boards and Commissions

A Community Development Block Grant Advisory BoaldConsider the appointmenU
reappointment of seven members to the CDBG Advisory Board to terms to expire
March 29 2015 The terms of members Melvin Brown Joseph Darrisaw Sabrina

Smith Gwendolyn JenkinsRainge Jacqueline Wadley Mildred White and Robert
Thomas expire March 29 2013

XII City ManaeersReport

XIII City ClerksReport

XIV City AttorneysResort

XV Adjournment

Pursuant to Florida Statutes 2860150 ifao individual decides to appeal any decision made by the City Commission with respect to any

matter considered at his meeting a record of the proceedings will be required sod the individualwill Deed to ensure that averbatim tran

scriptothe proceedings is made which record includes the testimony and evidence upon which the appeal is based Such person must

provide a method for recording theproceedings

In accordance with the Americans With Disabilities Act persons needing assismnce to participate io anyothese proceedings should con

tact he Ciry Clerksonce io person orby mail at 210 Sams Avenue New Smyrna Beach Florida 32168 386 4242112 prior to the meet

ing
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FISHSTOCK
FAST FACTS
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More than 500 anglers and 200 boau compete
for more than 100000 in cash and prizes
New Smyrna BeachDaytona Beach Striker

Tournament is the largest event in Central Florida

RedfishTrout Challenge growing at a rate of

25 yearly and has become the largest inshore

event in Florida

BOATS

Thousands in attendance buy everything from

rods and reels to boau and motors

The core enthusiasu come to FishScock

to learn enjoy and experience the sport

FISHING SEMINARS AND CLINICS

Young fishermen learn whatsunder the water

how to tie know and cast fishing rods

Interaction with experienced anglers
Teaching about conservation

Instilling respect and enjoyment for the sport

Raising awareness of the conservation issues

Raising money to support worthy causes

Chance to partner your company with these

causes

Silent auction

TWO TOURNAMENTS

Draws affluent fishermen and their families

The latest in boau elecuonics and accessories

on display and on sale

National and local sponsors participate

Anglers learn from the best captains and the

most respected authorities in the sport

Panel discussions led by editors will inform

and empower

Handsonworkshops

KIDS ACTIVITIES

PARTICIPANTS CHARITIES AND CAUSES
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NATIONAL FISHSTOCK

ADVERTISEMENTS

EVENT MAGAZINE

WEB

INMARKET CAMPAIGN

Flyers posters and more distributed

throughout the region
Television commercials and newspaper ads

Local instore campaigns
Custom programs designed to drive traffic and

sell producu

Running 90 days out for maximum impact
on Sun Sports network

Onsite live local news television promotes the

daily evenu

booths to display and sell your product
Signage throughout location

Banners and logos strategically placed
Interactive opportunities

6 month marketing campaign
Sport fishing Marlin Fly Fishing in Salt Waters
Salt Water Sporuman and Boating Brands

Brand your company with logos and products
51million audience

Program guide distributed locally and is available
as a pdf download from FishStockcom

Advertisement and logo available with your

sponsorship

FishStockcom provides complete information

on the tournamenu and evenu

Sponsors logos with clickthru to your

respective sites

Followupcoverage after event

TV COVERAGE ONSITE BRANDING
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TESTIMONIALS

FishStock is a wonderful event that

Trophy Sportfishing Boats is proud to sponsor It provides a

comprehensive representation of the saltwater fishing lifestyle
and is a great forum for vendors dealers and manufacturers

to interact with their target audience Theressomething for

everyone including offshore and inshore competition fishing
and boating education and entertainment Itsawellrvnevent

that provides great exposure for us in an important market

Brian Hurt

Director of Marketing

FishStock is a great lifestyle event and

sales platform for Budweiser an event that has shown us

growth each year We look forward to being a part of

FishStock each year
Kevin Bowler

Director of Marketing

LJWe are very pleased and will continue to

support the event

Robert Gilespie
Sales Manager Daytona CocaCola

News
ournalTne Daytona Beach News Journal strives to

support local events that benefit the community at large
especially families and FishStock certainly qualifies We

have been a proud sponsor of this exciting event for

years
Kathy Tiller

PromotionCommunity Relations Manager

N SATELLITE

WX WEATHER

i FishStock is the perfect target market hit

for us exposing our produce branding and information to

over7S0 passionate anglers as well as networking with

our dealers

Kim Grantham

Director of Marketing
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FishStock consists of two saltwater fishing tournaments along with a boat tackle show
kids activities fishing seminarsclinics live entertainment and delicious food making it a truly

unique experience for people of all ages and amustseeanddoevent each Memorial Day

weekend in New Smyrna Beach

For sponsors FishStock is a highly effective sales tool designed to help sell product and reach

new customers through effective marketing campaigns FishStock is a perpetual 12 month

marketing campaign that can deliver millions of impressions through customized programs

listed below

Average attendance is over 4000 target market consumers More than 230 boats come from

five states to register for both the inshore and the offshore tournaments which bring 750

anglers to town

Sponsorship packages include some of the following elements

National Print

Product Display and Sales

Regional TV Exposure

Website Marketing
Onsite Branding

Local and Regional Collateral

BONNIER is afamilyowned international multimedia entity that operates
175 companies in more than 21 countries

In the US BONNIER is the leading developer ofpassionate enthusiast audiences
with50specialinterestbrands and related multimedia projects and events

Qonnier was named 2011 Publishing Innovator of the

Year by Publishing Executive magazine
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National Sponsorships IF

Presenting Sponsorship
An unmatched opportunity that exclusively integrate your company in the sport A branded marketing approach including

event marketing regional television and radio advertising print and Internet to promote the companysname and products

locally regionally and nationally

40000 product donation

Customized Presenting Sponsorship
A customized marketing approach including event marketing regional television exposure print advertising and Internet

advertising designed to promote and sell the companys name and products This customized package offers you a choice

of several Presenting Sponsor opportunities

Prices starting at 16500
Boat Manufacturer Sponsorshi
Awellrounded and targeted marketing opportunity that combines boat show exhibit space national and local print Web

and product display Custom options include additional display area to showcase your product

6000
Platinum Sponsorship
Includes Boat Manufacturer marketing benefits with up to2500 sq ft of display space

10000
Gold Sponsorship
Includes Boat Manufacturer marketing benefits with up to2000 sq ft of display space

7500
Tra a Sponsorship
Create a program utilizing your companysproducts Offers you the opportunity to insertyour product into captainsbags
and key distribution points throughout FishStock

Level 1 3500 in product donation

Level 2 2500 in product donation

Level 3 1000 in product donation
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AGENDA ITEM SUMMARY

Department Making Request City Clerk

Meeting Date March 26 2013

Action Item Title Audit Report Fiscal Year Ending September 30 2011

Agenda Section Presentations

Summary Explanation and Background

Bernadette BritzParker CPA representing James Nloore and Company
present the Audit Report for the scal year ending September 30 2012

will be present to

Recommended ActionMotion
No action requested

Fundin Anal ais There is no fiscal im act

Exhibits Attached
None to be presented at the meeting

Reviewed Bye Name Si star

DepartmentDrector Johnny R Bleda

Cit Clerk

Finance Director Althea Philord of A licable

Cit Attorney Frank B Gumme III Not A licable

Cit Mana er Pam Bran accio Not A licable

Commission Action
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AGENDA ITEM SUMMARY

Department Making Requeat Planning Department

Meeting Date 1st Reading 3262013 2dReading

Action Item Title Historic Tree Removal 311 So Indian River Road Camp

Agenda Section Consent X Public Hearing Special Items

Summary Explanation and Background

Gordon Camp 311 So Indian River Road requests approval to remove a 38 Historic oak tree from the

front yard area of an existing single family residence The property is approximately 17000 sq ft in

area is zoned R2 and is located at the northeast corner of South Indian River Road and Ocean Avenue

Recommended ActionMotion Approval of the Historic Tree Removal request

Funding Analysis Budgeted NA If not budgeted recommended funding account

Exhibit Attached StaffReport dated3262013

Reviewed B Name Si ature
De artment Director Gail Henrikson

Cit Attorney Frank Gumme

Cit Mana er Pam Brangaccio 4c

Commission Action
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CITY OF NEW SMYRNA BEACH PLANNING ZONING DEPARTMENT

HTR0113311 So Indian River Road Camp
MARCH 26 2013

I Summary

A Applicant and Property Owner Gordon Camp 311 South Indian River Road
New Smyrna Beach

B Request Approval to remove a 38inch diameter Historic live oak tree on the

subject singlefamily residential property

C Site Information The subject property is an existing single family residential lot

approximately 17000 square feet in area is zoned R2 Single Family Residential
and located immediately northeast of the intersection of South Indian River Road

and Ocean Avenue A Location Map is attached as Exhibit 1

II Findings

A The subject tree is a Live oak Quercus virginiana located in the front yard area of

the subject property along South Indian River Road Exhibit 2 is attached as an

Aerial Location Map with the approximate location of the Subject Tree indicated
The property owner is requesting removal of the tree as it appears to be rotting and

diseased and the trunk andor branches may fail and fall onto the subject property
andlor the shell surface of South Indian River Road which is directly adjacent and

within 15 to the west The tree measures 38 inches in diameter and does not

appear to be healthy andor thriving

B The property is zoned R2 Single Family Residential As it is a corner lot there are

two required front yard setbacks which are measured from the edge of the two

adjacent road rightsofway To the west and closer to the subject tree is the South
Indian River Road rightofway which is 30 wide and contains the unpaved and

shellsurfaced South Indian River Road roadway To the south is the 75 wide Ocean

Avenue rightofway which the existing residence uses for its driveway access The

property is 100 wide along So Indian River Road and averages 170 deep with the

easternmost 40 of this back yard lot area located within a drainage easement The

adjacent property to the east is a common stormwater retention pond for the

subdivision from which this lot was platted as Lot 3 of the FK Mitchell Subdivision

C As previously stated the Subject Tree appears to be obviously distressed in health

and its core is visibly hollow to the point where the ownerapplicant states squirrels
enter one open portion of the trunk and come out another The tree may also have

been subject to previous power line trimming in the past along South Indian River

Road although overhead lines have since been removed from this area Finally the

trees failing health and its proximity to the South Indian River Road travelway could

be considered a viable public safety concern in terms of branches and even the

trunk possibly falling on the roadway and any vehicles andor pedestrians using that

roadway Photos of the tree its physical condition and its surrounding conditions

are attached as Exhibit 3

HTR113Page 1 of 6

Regular Meeting - March 26, 2013

Page 15 of 631



CITY COMMISSION
MARCH 26 2013

HTR0113 311 SOUTH INDIAN RIVER ROAD CAMP

D The citysminimum tree coverage requirement is one 1 tree per2500 square feet
of property area The subject property is approximately 17000 sq ft in area which

requires a minimum of 7 trees to be contained within the lot of a minimum 25

caliber Staff counted at least 15 other existing trees within the property besides the

subject Historic live oak A number of these other existing trees proposed to remain

on the property are large in diameter including some oaks 34 29 26 that while

not large enough to be designated as Historic are considered Specimen Trees

according to the LDR As the Subject Tree would be considered diseased per the

LDR no replacement trees would be required for its removal if approved This would

not appear to be an issue due to the number of other trees that are proposed to
remain within the property all of which appear to be much healthier than the Subject
Tree requested for removal

E The Subject Tree appears to be diseased and not in a healthy condition and to

present a very possible public safety risk due to its proximity toa public roadway In

addition there are a significant number of large trees including other oaks which

are proposed to remain on site Finally as there appears to be no other viable

alternatives to this request staff believes the subject tree should be approved to be

removed

III Recommendation

Staff recommends approval of the Subject Historic Tree removal as requested for

the 38 oak due to its failing health and safety concerns

HTR113 Page 2 of 6
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CITY COMMISSION
MARCH 26 2013
HTR0113 311 SOUTH INDIAN RIVER ROAD CAMP
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CITY COMMISSION
MARCH 26 2013

HTR0113 31 SOUTH fNDiAN RIVER ROAD CAMP
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CITY COMMISSION
MARCH 26 2013

HTR0113 311 SOUTH INDIAN RIVER ROAD CAMP

Exhibit 3 Photos of subject tree and property

Subject Tree white flagging north view from So Indian River Road Ocean Ave

intersection

Subject Tree showing hollow trunk core conditions

HTR113 Page 5 of 6
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CITY COMMISSION
MARCH 26 2013
HTR0113 311 SOUTH INDIAN RIVER ROAD CAMP

Looking northeast Subject Tree in front other remaining trees within front yard area

Subject Tree

not shown

Looking east
from Indian
River Rd

Ocean Ave

intersection

along south

side of lot
with other

oaks palms
etc shown

on remainder

of the lot

HTR113 Page 6 of 6
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AGENDA ITEM SUMMARY

Department Making Requeat Community Redevelopment Agency

Meeting Date March 26 2013

Action Item Title Extension of Kimley Horn Contract

Agenda Section Consentx Public Hearing Special Items

The City currently has a contract with Kimley Horn and Associates Inc for

environmental services that expires on Apri17 2013 City staff wishes to extend this
contract for 24 months The current contract is attached and staff recommends that the
current contract be extended with the same provisions for cost and services

The approval of this contract does not require funding This is an umbrella type
contract that simply sets the fees to be charged and the services to be provided when a

task order is approved A task order initiates work to be done by Kimley Horn under
the contract The approval of a task order is when funding would be required

Kimley Horn has performed well under the existing contract and their staff contact
David Goldman is very helpful tocity staff as well as citizens who have environmental

questions Mr Goldman was the primary engineer who worked on the CitysBrownfield
assessment grant over the past three years and was a key resource in the designation of
the new Brownfield area at the airport and the preparation of the recent application
that the City submitted to EPA in partnership with the cities Edgewater and Oak Hill
It is anticipated that the cities will be notified in June as to whether or not that
application will be funded

Staff recommends approval of the extension of the existing contract with Kimley Horn
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Funding Analyaia BudgetedNA If not budgeted recommend funding
account

The recommended action is to extend the existing contract for two years Funding is not

required for this action funding is only required at the time that a task order for work
is approved At that time for each task order under the contract a funding amount and
source will be identified

Exhibits Attached

1 The current contract with KimleyHorn

Reviewed Bye Name Signature
CRA Director Tony Otte

Finance Director Althea Philord

City Attorney Frank Gummey III

City Manager Pam Brangaccio
Commission Action
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AGREEMENT FOR

ENGINEERING SERVICES

day of w tt 2010 byTHIS AGREEMENT is made andentered into this

and between the CITY OF NEW SMYRNA BEACH FLORIDA a Flonda Municipal
Corporation hereinafter referred to as City located at 210 Sams Avenue New Smyma Beach

Florida 32168 and KIMLEYHORNAND ASSOCIATES INC located at 8657 Baypine Road

Suite 300 Jacksonville FL 322567513 herein after referred to as Engineer

WITNESSETH

WHEREAS City has a need to obtain engineering services for environmental site

assessment and characterization activities and related services on a continuing task oriented basis

and

WHEREAS the City has followed the selection and negotiation process set forth in the

FloridasConsultants Competitive Negotiation Act section 287055 Florida Statutes and

WHEREAS Engineer participated in the selection and negotiation process and

WHEREAS Engineer is willing to provide such engineering services to the Ciry under the

teens and conditions stated herein

NOW THEREFORE in consideration of the mutual understanding and covenants set

forth herein for good and valuable consideration the receipt and sufficiency of

which is hereby acknowledged the parties covenant and agrce as follows

lA TERM ANDbEFINITIONS

11 Unless sooner terminatedby either Patty pursuant to the terms and conditions herein

this Agreement shall terminate on the third 3rd anniversary of the Effecfive Date The Parties shall
have two 2 options to extend the term of this Agreement for two 2 yeazs Any such extension
shall only be by written amendment to this Agreement duly executed by both parties hereto

12 The terms and conditions ofany Task Order as described in Section 2hereof shall be

as set forth in such Task Order Any Task in effect at the time of temnination shall cease immediately
upon written order to do so by the City Said task maybe suspended for a period not to exceed three

3 months after which time the City termination shall proceed pursuant to paragraph 18 Engineer
shall be compensated for tasks or partial task workcompleted and accepted by the City up to the

termination or suspension date Stoppage ofwork under this section for a period of less than three 3
months shall not give rise to any form of legal or equitable claim by any party against the City

13 Definitions The following words and phrases used in this Agreement shall have the

following meaning ascribed to them unless the context clearly indicates otherwise

Continuing Engineer Services Agreement
City of New Smyrna Beach andIimleyHorn and Associates Inc
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a Agreement or Contract shall be used interchangeably and shall refer to this
Agreement as amended from time to time which shall constitute authorization for the Engineer to

provide the engineering services approved by Task Order by the City and is also sometimes referred
to herein to include all Task Orders approved hereunder

b Effective Date shall be the date on which the last signatory hereto shall execute this
Agreement and it shall be the date on which this Agreement shall go into effect The Agreement
shall not go into effect until said date

c Engineer shall mean KimleyHom and Associates Inc and its principals
employees resident project representatives and assistants

d Public Record shall have the meaning given in Section 119011Z Florida Statutes

e Reimbursable Expenses shall mean the actual expenses incurred by Engineer or

Engineersindependent professional associates and consultants which are directly related to travel
and subsistenceat the rates and under the requirements of section 112061 Florida Statutes or any
other actual and direct expenses the City agrees to reimburse by Task Order

Work or Services shall be used interchangeably and shallinclude the performance
ofthe work agreed to by the parties in a Task Order

g Task Order shall mean a written document approved by the parties pursuant to the

procedure outlined in paragraph 20ofthis Agreement and any amendments thereto approved
pursuant to the procedures outlined in paragraph 30 herein whichsetsforth the Work to be
performed by Engineer under this Agreement and shall include without the necessity of a cross

reference the terms and conditions ofthis Agreement

14Engagement The City hereby engages the Engineer and Engineer agrees to perform
the Services outlined in this agreement for the stated fee arrangement No prior or present
representations shall be binding upon any ofthe parties hereto unless incorporated in this Agreement

20 DESCRIPTION OF SERVICES

21 The City shall make requestofEngineer to perform engineeringenvironrnental
services on a task basis The City will communicate with Engineer verbally or in writing a general
description of the task to be performed The Engineerwillgenerate a detailed Scope ofWork
document prepare a Schedule add a Lump Sum Fee withadetailed cost breakdown to accomplish
the task and send he thusdeveloped Task Proposal to the City The cost breakdown shall include
all subconsultan work and the Task Proposal shall include the written price proposals from all
subconsultants The detailed costbreakdown shall include a lineitem for Reimbursable Expenses
and the list of the expenses proposed to be eligible for reimbursement Ifa site visit by Engineer is
needed to generate the scope document Engineer shall request approval prior to visiting the site
The detailed cost breakdown of the lump sum fee shall consist ofa list of major subtasks and aman

Continuing Engineer Services Agreement
Cityof New Smyrna Beach and KimleyHomand Associates Inc
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hour breakdown for all work to be performed The City will review the Task Proposal and if the

description is mutually acceptable the parties will enter into a written Task Order The Scope of
Scrvices generally to be provided by the Engineer through a Task Order may include Phase I

Environmental Site Assessments Quality Assurance Project Plans Phase II Environmental Site

Assessments completion of site eligibility forms negorianon of brownfield agreements

remediation planning redevelopment planning remediation activities miscellaneous brownfield

activities Community Participation Involvement support for community workshops and public
ouneach efforts and maycontain written terms and conditions which aze deemed supplemental to

this Agreement

22 The City will issue a notice to proceed to the Engineer in the form of a letter and an

executed

City purchase order Upon receipt of the signed Task Order and the written notice to proceed from

the City the Engineer shall perform the services set forth imthe Task Order

23The City reserves the right at its discretion to perform any services related to this

Agreement or to retain the services of other engineering companies to provide professional
engineering services

30 CHANGES IN THE SCOPE OF WORK

31 City may make changes in the Services at any time by giving written notice to

Engineer If such changes increase additional services or decrease or eliminate any amount of

Work City and Engineer will negotiate any change in total cost or schedule modifications Ifthe City
and the Engineer approve any change the Task Order will be modified in writing to reflect the

changes and Engineer shall be compensated for said services in accordance with the terms of Article
50herein All change orders shall be authorized in writing by Citysand Engineersdesignated
representative

32 All ofCitys said Task Orders and amendments thereto shall be performed in strict
accordance with the terms of this Agreement insofar as they are applicable

4U SCHEDULE

41 Engineer shall performservices in conformance with the mutually agreed schedule set

forth in the negotiated Task Order Engineer shall complete all ofsaid services in a timely manner

and will keep City appraised of the status of work on atleast a monthly basis or as otherwise

reasonably requested by the City Should Engineer fall behind the agreed upon schedule it shall

employ such resources so as to comply with the agreedupon schedule

42 No extension for completion ofservices shall be granted to Engineer without Citys
prior written consent except as provided in Sections 31 and 19 I herein

43 Any cost caused by defective orilltimed services shall be borne by the party

responsible therefore
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50 METHODS OF PAYMENT FOR SERVICES AND EXPENSES OF
ENGINEER

51 GeneralServices For basic andadditional Services performed by Engineers
principals employees and resident project representatives and assistants pursuant to paragraphs 20
and 30 the City agrees to pay the Engineer an amount equal to that agreed upon by the parties for a

particular Task Order However payment terms must be consistent with the terms and conditions in
this Agreement To the extent that the payment terms in any Task Order conflict with the payment
terms set forth in this Agreement the conflicting provisions ofthis Agreement shall prevail

52 Additional Services Performed by Professional Associates and Consultants For
additional Services and Reimbursable Expenses of independent professional associates and
consultants employed by Engineer to render additional Services pursuant to pazagraphs 20and 30
the City agrees to pay the Engineer an amount equal to that billedEngineer by the independent
professional associates and consultants plus applicable indirect rates Prior to paymenrby the City
the Engineer shall submit to the City a copy ofany written invoice received by Engineer from all
independent professional associates and consultants which cleazly evidences the amount biledby the
independent professional associates and consultants foradditional Services and any Reimbursable
Expenses Furthermore prior to the City compensating the Engineer for reimbursables of
additional service a list of such types of expenditures shall be approved by the City and attached
as an exhibit to the contract Any travel perdiem mileage meals or lodging expenses which may
be reimbursable under the terms of this agreement shall be paid in accordance with the rates and
conditions set forth by Florida Law

53 Witness Services For witness or expert services rendered by Engineers principals
employees resident projectrepresentatives and assistants and independent professional associates
and consultants on behalf ofthe City in any litigation arbitration orotherlegal or interested
administrative proceeding in which the City is a named interested party City agrees to pay the
Engineer or independent professional associate or consultant which is used as a witness or expert an

amount equal to that agreed upon by the party for aparticular Task Order

54 Florida Prompt Payment AcL Paymentsliall be due and payable as provided by the
Florida Prompt Payment Act section 21870et seq Florida Statutes

55 Miscellaneous Under no circumstances shall actual or direct costs under this

Agreement include costs associated with inefficiency loss of productivity consequential
damages legal or consulting costs or costs associated with delays caused in whole or in part by the
Engineer

56 Errors and Deficiencies Engineer shall not invoice the City or seek any
compensation from the City to correct or revise any errors or deficiencies in Engineers services

provided under this Agreement

57 Payment Offsets To the extent that Engineer owes the City any money under this or

any other Agreement with the City the City shall have the right to withhold paymentand otherwise
back charge the Engineer for any money owed to the City by Engineer
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58 Federal and State Tax The City is exempt from Fedeaal and State Tax for tangible
personal property the Engineer shall not be exempted from paying sales ax to its suppliers for materials

to fulfill its contractual obfigationswith the City nor shall the Engineerbe authorized to use the Cirys
tax exempt numbers in sectuing such materials or goods The Engineer shall be responsible for payment
of their own FICA and Social Security benefits with respect to this agreement

59 Payment not Waiver The Citys payment of any invoice under this Agreement shall

not be construed or operate as a waiver of any rights under this Agreement or any cause of action

arising out of the performance of this Agreement and Engineer shall remain liable to the City in

accordance with applicable law for all damages to the City caused by Engineer s perfomtance ofany
services provided under this Agreement

510 Delay RemedyThe risk of any monetary damages caused by any delays in

performing the Services under this Agreement and any Task Order are accepted and assumed entirely
by the Engineer and in no event shall any claim relating thereto for an increase in compensation be

made orrecognized Etgineer shalt not make anyclaim nor seek any damages of any kind against
the City for any delaysimpacts disruption or interruption caused by anydelay Engineers remedy
for a delay shall be an equitable extension oftime to perform theServices for each day ofsuch delay
that impacts the critical pathoftheschedule established under this Agreement or specific Task
Order

6A RIGHT TO INSPECTION

61 City or its affiliates shall at all times have the right to review or observe the Services

performed by Engineer

b2 No inspection review or observation shall relieve Engineer of its responsibility under

this Agreement

70 PROGRESS MEETING

71 Citys designated Project Manager may hold periodic progress meetings on a monthly
basis or more frequently if required by the City during the term of any Task Order entered into

under this Agreement Engineers Project Manager and all other appropriate personnel shall attend

such meetings as designated by CitysProject Manager

80 SAFETY

81 Engineer shall be solely and absolutely responsible and assume all liability for the

safety and supervision of its principals employees resident project representatives and assistants
while performing Services provided hereunder

90 REASONABLEACCESS

91 During the term of this Agreement City shall gant Engineer reasonable access to the

Citys premises records and files for purposes of fulfilling its obligations under this Agreement
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l0A INSURANCE

101 Liability Amounts During the term of this Agreement Engineer shall be

responsible for providing the types of insurance and limits of liability asset forth below

a Professional Liability Proof ofprofessional liability insurance shall be provided to

the City for the minimum amount of1000000 as the combinedsingle limit per claim and
1000000 in the aggregate

b The Engineer shall maintain comprehensive general liability insurance in the
minimum amount of1000000 as the combined single limit for each occurrence to protect the

Engineer from claims of property damages and personal injury which may arise from any Services
performtlunder his Agreement whether such Services are performed by the Engineer or by anyone
directly employed by or contracting with the Engineer

c The Engineer shall maintain comprehensive automobile liability insurance in the
minimum amount of1000000 combined single limit bodily injury and minimtun 50000 property
damage as the combined single limit for each occurrence to protect the Engineer from claims for

damages for bodily injury including wrongful death as well as from claims from property damage
which may arise from the ownership use or maintenance ofowned and nonownedautomobiles
including rented automobiles whether such operations be by the Engineer or by anyone directly or

indirectly employed by the Engineer

d The Engineer shall maintain during the life of this Agreement adequate Workers
Compensation Insurance and Employers Liability Insurance in at least such amounts as are required
by law for all of its employees performing Work for the City pursuant to this Agreement

102 Special Requirements Current valid insurance policies meeting the requirementsherein identified shall be maintained during the term of this Agreement Renewal cenificates shall
be sent to the City thirty 30 days prior to any expiration date There shall also be a thirty 30 day
advance written notification to the City in the event ofcancellation or modificationofany stipulated
insurance coverage The City shall be an additional insured on stipulated insurance policies
included in article Olband IOIc herein as its interest may appear from time to time

103 The insurance required by this Agreement shall include the liability and coverage
provided herein or as required by law whichever requirements afford greaten coverage All of the

policies of insurance so required to be purchased and maintained shall contain a provision or

endorsement that the coverage afforded will not be canceled materially changed or renewal refused
until at least thirty 30 days prior written notice has been given to the City and the Engineer by first
class mail All such insurance shall remain in effect until final payment In the event that the

Engineer shall fail to comply with the foregoing requirement the City is authorized but in no event
shall be obligated to purchase such insurance and the City may bill the Engineer The Engineer
shall immediately forward funds to the City in full payment for said insurance It is expressly agreed
that neither the provision of the insurance referred to in this Agreement nor the Citys acceptance of
the terms conditions or amounts of any insurance policy shall bedeemed a warranty or

representation as to adequacy of such coverage All insurance coverage shall be with insurersrated
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as A or A by BestsRating Guide or equivalent rating and raring service as reasonably determined

by the City Manager and licensed by the State of Florida to engage in the business of writing of
insurance or provided through the London Market for Professional Liability Insurance Unless

agreed to by the City to the contrary the City shal4be namedbn the insurance policies included in

article IOIband IOloas additional insured The Engineer shall cause its insurance carriers prior
to the effective date ofthis agreement to furnishinsurance certificates specifying the types and

amounts ofcoverageineffect pursuant hereto the expiration dates ofsuch policies and astatement

that no insurance under such policies will be canceled without thirty 30 days prior written notice to

he City in compliance with other provisions of this Agreement Further copies of all relevant

policies will beprovided to the City within thirty 30 days of the effective date of this agreement If

the City has any objection to the coverage afforded by or other provision of the insurance required to

be purchased and maintained by the Engineer in accordance with this Article on the basis of its not

complying with the Agrcement the City shall notify the Engineer in writing thereof within thirty 30

days of the date ofdelivery ofsuch certificates to the City For all Work performed pursuant to this

Agreement the Consultant shall continuously maintain such insurance in the amounts type and

quality as required by the Agreement

104 Independent Associates and Consultants All independent associates and

consultants employed by Engineer to perform any Services hereunder shalt fully comply with the

insurance provisions contained in this pazagraph

110 COMPLIANCEWITHLAWS AND REGULATIONS

111 Engineer shall comply with all iequirements of federal state and local laws rules

regulations standardsandorordinances applicable to the performance of Services under this

Agmxment

120 REPRESENTATIONS
121 Engineer represents that the Services provided hereunder shall conform to all

requirements of this Agreement and any Task Order shall be consistent with recognized and sound

engineering practices and procedures and shall conform to the customary standards ofcare skill
and diligence appropriate to the nature of the Services rendered Engineer shall perform as

expeditiously as is consistent with professional skill and care and the orderly progress of the Services

performed hereunder Engineers services shall be consistent with the time periods established under

this Agreement or the applicable Task Older Engineer shall provide City with a written schedule for

services performed under each Task Order and such schedule shalLprovide for ample time for the

City to review for the performance ofconsultants if any and for the approval ofsubmissionsby
authorities having jurisdiction over the services The Engineersdesignated representative shall have

the authority to act on Engineers behalf with respect to the Services In addition Engineers
representative shall renderdecisions in a timely manner in order to avoid unreasonable delay in the

orderly and sequential progress of the Services Exceptwiththc Citys knowledge and consent the

Engineer shall not engage in any activity or accept any employment interest or contribution that

would reasonably appeartocompromise the Engineersprofessional judgment with respect to the
Services The Engineer shall review laws codes and regulations applicable to Engineers Services

The Engineers services and design shall comply with all applicable requirements imposed by all

public authorities The Engineer represents and warrants that it is familiaz with and accepts that it
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wilt perform the Services hereunder iaa manner tharcomplies with all applicable requirements of
law codes and regulations Engineer shall be responsiblefor the professional quality technical
accuracy and the coordination ofall plans studies reports and other services furnished to the City
under this Agreement Unless this Agreement is terminated by the City or terminated by Engineer
for nonpayment of any proper invoices or the City exercises its rights to perform the Services
pursuant to under Paragraph 22 herein Engineer shall be responsible for the satisfactory and

complete execution of the Services described in this Agreement and any Task Order The Engineer
represents that it will carefully examine the scope ofservices required by the City inany Task Order
that it will investigate the essentialrequirements of the services required by the Task Order and that
it will have sufficient personnel equipment and material at its disposal top complete the services set
forth in the Task Order in a good professional and workmanlike manner in conformance with the

requirements ofthis Agreement

122Engineer represents that all principals employeesandother personnel furnishing
such Services shall be qualified and competent to perform the Servicesassigned to them and that
such guidance given by and the recommendations and performance ofsuch personnel shall reflect
their best professional knowledge and judgment

13A GUARANTEE AGAINST INFRINGEMENT

131 Engineer guarantees that all Services performed under this Agreement shall be free
from claims ofpatent copyright and trademarks infringement Notwithstanding any other provision
of this Agreement Engineer shalt indemnify hold harmless and defend City its officers directors
employees agents assigns and servants from and against any and all liability including expenses
legal or otherwise for actual or alleged infringement ofany patent rnpyright or trademark resulting
from the use ofany goods Services or other item provided under this Agreement Notwithstanding
the foregoing Engineer may elect to providenoninfringing services

140 DOCUMENTS

141 Public Records It is hereby specifically agreed that any record document
computerized information and program audio or video tape photograph or other writing of the

Engineer and its independent contractors and associates related directly or indirectly to this

Agreement shall be deemed to be a Public Remrd whether in the possession or rnntrol of the City or

the Engineer Said record document computerized information and program audio or video tape
photograph or other writing of the Engineer is subject to the provisions ofChapter I l9 Florida

Statutes and may not be destroyed without the specific written approval of the Citys City manager
Upon request by the City the Engineer shall promptly supply copies of said public records to the

City All books cards registers receipts documents and other papers in connection with this

Agreement shall at any and all reasonable times during the normal working hours of the Engineer be

open and freely exhibited to the City for the purpose of examination andlor audit

a Reuse of Documents All documents including but not limited to drawings
specifications and data or programs stored electronically or otherwise prepared by the Engineer and

its independent contractors and associates pursuant to this Agreement or ielated exclusively ro the
Services described herein shall beowned by the City and may be reused by the City far any reason or
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purpose at anytime However the City agrees that the aforesaid documents are not intended or

represented to be suitable forreuse by the City orothers on anyundertaking other than the Work

outlined in this Agreement Any reuse for an undertaking other than for the Work without

verification or adaptation by the Engineer or its independent contractors and associates if necessary

to specific purposes intended will be at the Citys sole risk and without liability or legal exposure to

the Engineer

b Ownetship ofDocuments The City and the Engineeragree that upon payment of

fees due to the Engineer by the City for a particular design report inventory list compilation
drawing specification model recommendation schedule or otherwise said design report inventory
list compilation drawing specification technical data recommendation model schedule and other

instrument produced by the Engineer in the performance of this Agreement or any Work hereunder
shall be the sole property ofthe City and theCity is vested with all rights therein The Engineer
waives all rights of copyright in said design report inventory list compilation drawing
specification technical data recommendation model schedule and other inswment produced by the

Engineer in the performance ofthis Agreement and hereby assignsand conveys the same to the City
whether in the possession or control of the Engineer or not

G Preexisting Ownership Rights to Documents Notwithstanding any provisions
to the contrary contained in this Agreement Engineer shall retain sole ownership to its preexisting
information not produced and paid for by the City under this Agreement including but not limited to

computer programs software standard details figures templates and specifications

150 ASSIGNMENT

151 Engineer shall not assign or subcontract this Agreement any Task Order hereunder
or any rights or any monies due or to become due hereunder without the prior written consent of

City

152 If upon receiving written approval from City any part of this Agreement is

subcontracted by Engineer Engineer shall be fully responsible to City for all acts andoromissions

performed by the subcontractor as if no subcontract had been made

153 IfCity determines that any subcontractor is nor performing in accordance with this

Agreement City shall so notify Engineer who shalt take immediate steps to remedy the situation

154 If any part of this Agreement is subcontracted by Engineer prior to the

commencement ofany Workby the subcontractor Engineer shall require the subcontractor to

provide City and its affiliates with insurance coverage as set forth by the City

160 INDEPENDENT CONTRACTOR

161 At all times during dhe term ofthis Agreement Engineer shall be considered an

independent contractor and not an employee of the City and the Engiheer shall be not be entitled

to the rights privileges or benefits or employees
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17A DEFAULT BY ENGINEER ANDCITYSREMEDIES

171 The City reserves the right to revoke and terminate this Agreement and rescind all
rights and privileges associated with this Agreement without penalty in the following
circumstances each ofwhich shall represent a default and breach of this Agreement

172 Engineer defaults in the performance of any material covenant or condition of this
Agreement and does not cure such other default within thirty 30 calendar days after written notice
from the City specifying the default complained of unless however the nature of the default is such
that it cannot in the exercise ofreasonable diligence be remedied within thirty 30 calendaz days in
which case the Engineer shall have such time as is reasonablynecessazy toremedy the default
provided the Engineer promptly takes and diligentlypursues such actions as are necessary therefore or

173 Engineer is adjudicated bankrupt or makes any assignmenrfor the benefit of creditors
or Engineer becomes insolvent or is unable or unwilling to pay its debts or

174 Engineer has acted grossly negligent asdefined by general and applicable law in

performing the Services hereunder or

175 Engineer has committed any act of fraud upon the City or

176 Engineer has made amaterial misrepresentation of fact to the City while performing
its obligations under this Agreement

177 Engineer has assigned this Agreement or any Task Order without the Citys prior
written consent

t78 Notwithstanding the aforementioned in the event of a default by Engineer the City
shall have he right to exercise any other remedy the City may have by operation of law without
limitation and without any further demand or notice

18A TERMINATION

181 Notwithstanding any other provision of this Agreement City may upon written notice
to Engineer terminate this Agreement withouLpenalty if a Engineer is in default pursuant o

paragraph 170Default b Engineer makes a general assignment for the benefit of its creditors c
Engineer fails to comply with any condition or provision of this Agreement or d Engineer is

experiencing a labor dispute which threatens to have a substantial adverse impact upon performance
of this Agreement without prejudice to any other right or remedy City may haveunder this

Agreement In addition either party may terminate for convenience with no penalty at any time upon
thirty 30 days advance written notice In the event ofsuch termination City shall be liable only for
the payment ofall unpaid charges determined in accordance with the provisions of this Agreement
for Work properly performed prior ro the effective date of termination

182 The City may at any time and for any reasonwith or without good cause direct the

Engineer to stop work under this agreement for a defined period or indefinitely without additional

compensation for work completed up to the date of termination set by the City
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190 FORCEMATEURE

191 Anydelay or failure ofeither party in the performance ofits required obligations
hereunder shall bi excused if and to the extent caused by acts ofGod fire flood windstorm
explosion riot war sabotage strikes eittrftordinary breakdown of or damage to Citys affiliates

generating plants their equipment or facilities coiirt injunction or order federal andlor state law or

regulation order by any regtilatory agency or cause or causes beyond the reasonable control of the

party affected provided that prompt notice of such delay is given by such party to the other and each

of the parties hereunto shalt be diligent in attempting to remove such cause or causes If any

circumstance of Force Majeure remains in effect for sixty days either party may terminate this

Agreement

200 GOVERNING LAW VENUE

201 This Agreement is made and shall be interpreted construed governed and enforced

in accordance with the laws of the State ofFlorida Venue for any state action or litigation shall be

Volusia County Florida Venue for any federal action or litigation shall be Orlando Florida

210 HEADINGS

211 Paragraph headings are for the convenience of the parties only and are not to be

constmed as part of this Agreement

220 SEVERABILITY

221 In the event any portion or part of thereofthis Agreement is deemed invalid against
public policy voidorotherwise unenforceable by a court of law the parties shall negotiate an

equitable adjustment in the affected provision of this Agreement The validity and enforceability of
the remaining parts ofthis Agreement shall otherwise be fully enforceable

230 WAIVER AND ELECTION OF REMEDIES

231 Waiver by either partyof any terms or provision of this Agreement shall not be

considered a waiver of that term condition or provision inthe future

232 No waiver consent or modification ofany of the provisions of this Agreement shall

be binding unless in writing and signed by a duly authorized representative ofeach party hereto

240 THIRD PARTY RIGHTS

241 Nothing in this Agreement shall be construed to give any rights or benefits to anyone
other than City and Engineer
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250 PROHIBITION AGAINST CONTINGENT FEES

251 Engineer warrants that it has not employed or retained any company or person other
thanabona fide employee workingsolely for the Engineer to solicit or secure this Agreement and
that it has norpaid or agreed to pay any person company corporation individual or firm other than
a bonafideemployee working solely for the Engineer any fee commission percentage gift or other
consideration contingent upon or resulting from the award or making of this Agreement

260 ENTIRE AGREEMENT

261 This Agreement including any Task Orders and Schedules Attachments Appendixs
and Exhibits attached hereto constitute the entire agreement between City and Engineer with respect
to the Services specified and all previous representations relative thereto either written or oral are

hereby annulled and superseded

270 NO JOINT VENTURE

271 Nothing herein shall be deemed to create a joint venture or principalagent
relationship between the parties and neither party is authorized to nor shall either party act toward
third persons or the public in any mannerwhich would indicate any such relationship with the other

280 ATTORNEYSFEES

281 Should either pany bring an action to enforce any of the termsof this Agreement the

prevailing party shall be entitled to recover from thenonprevailing party the costs and expenses of

such action including but not limited to reasonable attome5 fees whethe at settlement trial or on

apps

290 COUNTERPARf5

291 This Agreement maybe executed in any number ofcounterparts each ofwhich when

so executed and delivered shall be considered an original agreement but such counterparts shall
together constitute but bne and the same instmment

300 DRAFTING

301 City and Engineer each represent that they have both shared equally in drafting this

Agreement and no party shall be Favored or disfavored regardingtheinterpretation ofthis Agreement
in the event ofa dispute between the parties
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310 NOTICE

311 Any notices required to be given by the terms of this Agreement shall be delivered by
hand or mailed postage prepaid to

For Enetneer
tMLQ6 NbM1J ANO flSSOCATET IN C

Attention DAW o 4oaamA1i 4aC
SfoS BAON E RoAD S fi Zvo
QGKSenl 14LEra
904 g2R 390o FAX 404 367 692

For Ci

City ofNew Smyrna Beach CommunityIvelopment Department
Attention Noeleen Foster CRA Coordinator

210 Sams Avenue

New Smyrna Beach Florida 32168

3864242266 FAX 386 4094759

312 Either party may change the notice address by providing the other patty written notice
ofthe change

32A

321 Notwithstanding any other provision set forth in this Agreement nothing contained in

this Agreement shall be construed as a waiver of the Citys right to sovereign immunity under

secrion 76828 Florida Statutes or other limitations imposed on the Citys potential liability under

state or federal law As Stich the City shallnot be liable undei this Agreement for punitive damages
or interest for the period before judgment Further theCity shalt not be liable for any claim or

judgment or portion thereof to any one person ftir more than one hundred thousand dollars

10000000 or any claim or judgment or portion thereof which when totaled with all other

claims or judgments paid by the State or its agencies and subdivisions azising out of the same

incident or occurrence exceeds the sum of two hundred thousand dollars 20000000 This

pazagraph shall survive terminagon of this Agreement

330

331 Engineer hereby represents and warrants to the City the following

a Engineer is duly registered andlicensed to do business in the State of Flotda and isin
good standing under the laws of Florida and is duly qualified and authorized to carry on the
functions and operations set forth in this Agreement
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b The undersigned representative ofEngineer has the power authority and legal right
to execute and deliver this Agreement on behalf of Engineer

340 INDEMNIFICATION

341 Engineer shall indemnify and hold harmless the City and its officers including its
City Attorneys and employees from liabilities damages losses and costs including but not
limited to reasonable attorneys fees to the extent caused by the negligence recklessness or

intentionally wrongful conduct of the Engineer and other persons employed by the Engineer in the

performance of the Agreement and any Task Order

342 Engineer shall also indemnify and hold harmless the City and its officers including
its City Attorneys and employees from liabilities damages losses and costs including but not
limited to reasonable attomeys fees to the extent caused by Engineers breach including but not
limited to any claim demand or cause ofaction ofwhatsoever kind or nature proximately arising
out oferror omission ornegligent act of the Engineer and caused by other persons employed by the

Engineer in the performance of the Agreement and any Task Order

The indemnity provisions set forth in Paragraphs 341and 342shall be considered separate
and independent indemnityprovisions

350 ENGINEERSPERSONNEL AT CONSTRUCTION SITE

351 The presence or duties ofEngineers personnel at a construction site whether as

onsite representatives or otherwise do not make Engineer or Engineers personnel in any way
responsible for those duties that belongtoCity anrUor the consttnction contractors or other entities
and do no relieve the construction contractors or any other entity oftheir obligations duties and

responsibilities including but riot limited toall construction methods means techniques
sequences and procedures necessary for coordinating and completing all portions of the construction
work in accordance with the applicable construction contract documents and any health or safety
precautions required by such construction woik Engineer and Engineetspersonnel have no authority
to exercise any control over any construction contractor or other entity or their employees in
connection with then work or any health or safety precautions and have no duty for inspecting
noting observing correcting or reporting on health or safety deFciencies of the construction
contractors or otherentity or any other persons at the site except Engineer s own personnel

352 The presence ofEngineers personnel at a constructionsiteis for the purpose of

providing to City a grcatcr degree of confidence that the completed work will conform generally to

the applicable contract documents and that the integrity of the design concept as reflected in the
contract documents has been implemented and preserved by the construction contractorsEngineer
neither guarantees the performance of the construction contractorsnor assumes responsibility for
constmction contractorsfailure to perform work in accordance with the contract documents For
this Agreement only conswction sites include places ofmanufacture for materials incorporated into
the construction work and construction contractors include manufacturers ofmaterials incorporated
into the construction work
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360 RECORD DRAWINGS

361 Record drawings if requiredwill be prepared in part on the basis of information

compiled and furnished by others and may not always represent the exact location type of various

components or exact manner in which the project was finally constructed Engineer is not

responsible for any errors or omissions in the information from others that are incorporated into the

record drawings Engineer shall review the record drawing for design compliance and provide
recommendation ofapproval with concurrence to the design purpose

370 ADDITIONAL ASSIRANCES

371 The Engineer foritself and its Subconsultaats if any ceitifies that

a Noprincipal which includes officers directors or executive or individual holding a

professional license and performing work under this Agreement is presently debarred suspended
proposed fordebarment declared ineligible or voluntarily excluded from participation in any

architecture landscape architecture engineering or surveying activity by any Federal State or local

governmental commission department corporation subdivision or agency

b No principal which includes officers directors or executive or individual holding a

professional license and performing work under this Agmzment employee or agent has employed or

otherwise provided compensation toany employee or officer of the City and

a Noprincipal which includes officers directors or executive or individual holding a

professional license and performing work under this Agreement employee or agent has willfully
offered an employeeorofficerof the City any pecuniary or other benefit with the intent to influence

the employee or officers official action or judgment

d The undersigned is authorized to execute this Agreement on behalf of the Engineer
and said signature shall bind the Engineer o this Agreement No further action is required by the

Engineer to enter into this Agreement other than Engineers undersigned representative execution of
the Agreement

380 STANDARD OF CARE

381 In performing its professional services the Engineer will use that degree of care

and skill ordinarily exercised under similar circumstances by reputable members of its

profession in the same locality at the time the services are provided

390 OPINIONS OF COST

391 Because the Engineer does not control the cost of labor materials equipment or

services furnished by others methods of determining prices or competitive bidding or market

conditions any opinions rendered as to costs including but not limited to opinions as to the costs

of construction and materials shall be made on the basis of its experience and represent its

judgment as an experienced and qualified professional familiar with the industry The Engineer
cannot and does not guarantee that proposals bids or actual costs will not vary from its opinions
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of cost If the City wishes greater assurance as to the amount of any costit shall employ an
independent cost estimator Engineers services required to bring costs within any limitationestablished by the City wilt be paid for as Additional Services

400 CERTIFICATIONS

401 The Engineer shall not be required to execute certifications or thirdparty reliance
letters that are inaccurate that relate to facts of which the Engineer does not have actual
knowledge or that would cause the Engineer to violate applicable rules of professionalresponsibility

410 HAZARDOUS SUBSTANCES AND CONDITIONS

411 Services related to determinationsinvolvinghazardous substances or conditions
as defined by federal or state law are limited to those tasks expressly statedin the scope of
services In any even Engineer shall norbe a custodian transporter handler arranger
contractor or remediutor with respect to hazardous substances and conditions Engineersservices will be limited to professional analysis recommendations and reporting includingwhen agreed to plans and specifications for isolation removal or remediation

412 The Engineer shall notify the City of hazardous substances or conditions not
contemplated in the scope of services of which the Engineeractually becomes aware Upon such
notice by the Engineer the Engineer may stop affected portions of its services until the
hazardous substance or condition is eliminated The parties shall decide if Engineer is to proceed
with its services and if Engineer is to conduct testingandevaluations and the parties may enter
into further agreements as to the additional scope fee and terms for such services

Signahrre Page On Following Page

Continuing Engineer Services Agreement
City of New Smyrna Beach and KimleyHornandAssociates Inc

16
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IN WTfNESS WHEREOF the parties hereto caused this Ageement to be executed by their

duly authorized representatives as of the date first written above

CITY
CITY OF NEW SMYRNA BEACH

Pam Brangaccio Ci ger

ENGINEER
KIMLELt4naNWp ASiOCia7t51IC

By

Ep f MEzca PE
vlcE PtiES ANT

10

THIS AGREEMENT IS ONLY VALH AGAINST THE CITY UPON APPROVAL BY
THE NEW SMYRNA BEACH CITY COMMISSION AND SIGNATURE BY EITHER

THE MAYOR OR CITY MANAGER

Continuing Engineer Services Agreement
City ofNew Smyrna Beach and KimteyHorn and Associates Inc

17

Date f Z D
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AGENDA ITEM SUMMARY

Reset Form

Department Making Request POLICE

Meeting Date lat Reading March 26 2013 2d Reading

Action Item Title
Request for Approval of Annual Pistol Range Agreements

Agenda Section Consent X Public Hearing Special Items

Summary Explanation and Background

Request for approval of the Pistol Range Agreement and the Training Range Agreement each between the City
of New Smyma Beach and the Daytona Beach Police Department for use of these facilities

Recommended ActionMotion

Funding Analysia Budgeted If not budgeted recommended funding account

Exhibits Attached

Training Range Agreement and Pistil Range Agreement between City of New Smyma Beach and the above

mentioned CityCounty

Reviewed B Name Si to

De artment Director Michael Brouillette

Finance Director Althea Philord NA

Cit Attorne Frank Gumme

Cit Mana er Pam Bran accio G

Commission Action
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PISTOL RANGE AGREEMENT
CITY OF NEW SMYRNA BEACH

THIS AGREEMENT made and entered into this day of 20
between the City of New Smyma Beach a municipal corporation of the State of Florida

hereinafter referred to as New Smyma Beach and The Ciry of Daytona Beach hereinafter

referred to as Penmittee

WHEREAS in order that Permittee and its agents or employees may maintain a

level of performance in its use of firearms commensurate with their obligations and

responsibilities as law enforcement or military officers and in consideration ofthe mutual

promises hereinafter contained in this Agreement thisAgreement is entered into toenable

Permittee to use the New Smyma Beach Police Department Pistol Range

NOW THEREFORE the parties hereto agree as follows

The above recitations are true and correct

2 New Smyma Beach hereby agrees to permit the agents or employees of

Permittee to use the New Smyma Beach Police Department Pistol Range at such times
as are mutually agreed upon between the parties in accordance with individual

departmental schedules During this period of pistol range use by the agents or

employees of Permittee said agents or employees will be under the control and direction

of the New Smyma Beach Police Department Range Officer in addition to being subject to

any and all rules and regulations for the use of the range which may beprovided for in the

New Smyma Beach Police Departments Policies and Procedures or Rules and

Regulations which shall be provided to the Permittee Training Instructor upon request

3 Permittee agrees to provide ammunition for its agents or employees which

conforms to any and all specifications set by the New Smyma Beach Police Department

Range Officer and to utilize only weapons which conform to anyand all specifications set

by said Range Officer

4 Permittee further agrees to provide a qualified instructorrange officer to

provide training for and immediate supervision of its agents or employees utilizing the New

Smyma Beach Police Departments Pistol Range during such times as said range is used

by Permittee
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5 Permittee is self insured for liability risks under its selfinsurance plan
Pemtittee agrees to administer under its selfinsurance plan any claims up to the limits

of Florida Statute 76828 which may be alleged to have arisen by reason or as a result

of Permitteesuse of the premises and are due to the negligence of Permittee

6 Permittee shall not assign this Agreement or any portion thereof to any

other person without the consent of New Smyrna Beach in writing nor shall it permit any

officer agent or employee or any other party to use said premises without awritten request
and written consent from New Smyrna Beach

7 New Smyma Beach shall not be responsible for any damages incurred by
Permittee as a result of said range being temporarily inoperable for any reason

8 This Agreement is and shall be considered to be the only Agreement

concerning the pistol range between the parties hereto All negotiations and all

agreements of said parties are included herein There isaseparate Agreement for use of

the Training Facility

9 The term of this Agreement shall commence on the day of

20 provided that this Agreement may be canceled by either

party upon furnishing at least thirty 30 days written notice of cancellation upon the other

party This Agreement shall automatically terminate one 1year from the above date

IN WITNESS WHEREOF the parties hereto have set their hands and seals the day
and year first above written

THE CITY OF NEW SMYRNA BEACH a

municipal corporation of the State of Florida

WITNESSES BY

Mayor

Attest

City Clerk
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THE CITY OF DAYTONA BEACH a municipal
corporation of the State of Florida

WITNESSES BY Michael J Chitw d

hmil
r

Title Chi Enfo ment Officer

Attest

Title
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CITY OF NEW SMYRNA BEACH

TRAINING FACILITY AGREEMENT

THIS AGREEMENT made and entered into this day of 20
between the City of New Smyma Beach a municipal corporation of the State of Florida
hereinafter referred to as New Smyma Beach and The City of Daytona Beach hereinafter

referred to as Permittee

WITNESSETH

WHEREAS in order that Permittee and its agents or employees may maintain a

level of physical pertorman commensurate with their obligations and responsibilities as

law enforcement or military personnel and in consideration of the mutual promises
hereinafter contained in this Agreement this Agreement is entered into to enable

Permittee to use the New Smyma Beach Police Department Training Facility

NOW THEREFORE the parties hereto agree as follows

The above recitations are true and correct

2 New Smyma Beach hereby agrees to permit the agents or employees of

Permittee to use the New Smyma Beach Police Department Training Facility at such

times as are mutually agreed upon between the parties in accordance with individual

departmental schedules During this period of training facility use by the agents or

employees of Permittee said agents or employees will be under the control and direction

of a training officer in addition to being subject to any and all rules and regulations for the

use of the training facility which may be provided for in the New Smyma Beach Police

DepartmentsPolicies and Procedures or Rules and Regulations as amended from time to

time and provided in writing to the Permittee Training Instructor upon request

3 Permittee agrees to provide a qualified instructor to provide training for and

immediate supervision of its agents or employees utilizing the New Smyma Beach Police

Department Training Facility during such times as said training facility is used by
Pemtittee

4 Permittee is self insured for liability risks under itsselfinsurance plan
Permittee agrees to administer under its selfinsurance plan any claims up to the limits

of Florida Statute 76828 which may be alleged to have arisen by reason or as a result

of Permittees use of the premises for which this Agreement is entered into and are due

to the negligence of Permittee

5 Permittee shall not assign this Agreement or any portion thereof to any

other person without the consent of New Smyma Beach in writing nor shall it permit any

officer agent or employee or any other party to use said premises withoutawritten request
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and written consent from New Smyrna Beach

6 New Smyma Beach shall not be responsible for any damages incurred by
Permittee as a result of said training facility being temporarily inoperable for any reason

7 This Agreement is and shall be considered to be the only Agreement
concerning the training facility between the parties hereto All negotiations and all

agreements of said partiesrelating to the Training Facility are included herein There is a

separate Agreement for use of the New Smyrna Beach Police Department Pistol Range

8 The term of this Agreement shall commence on the day of

20 provided that this Agreement may be canceled by either

party upon furnishing at least thirty 30 days written notice ofcancellation upon the other

party This Agreement shall automatically terminate one 1 year from the above date

IN WITNESS WHEREOF the parties hereto have set their hands and seals the day
and year first above written

THE CITY OF NEW SMYRNA BEACH a

municipal corporation of the State of Florida

WITNESSES BY

AAayor

Attest

City Clerk
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THE CITY OF DAYTONA BEACH a municipal
corporation of the State of Florida

WITNESSES BY Michael J Chitwood

Title Chief La Enforcement Officer

Attest

Title
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AGENDA ITEM SUMMARY
De artment Makin Re ueat Plannin and En eerie

Meeting Date 1st Reading 32613 2aReading NA

Action Item Title 2013 Volusia County Trans ortation Or anization Call forProects

Agenda Section Consent X Public Hearin S ecial Items

Summary Explanation and Background On February 5 2013 the Volusia County Transportation Planning
Organization TPO issued its annual call for projects The 2013 call for projects is for bicyclepedestrian
projects safetyITStrafficoperation projects and transportation alternative projects In the past the City of
New Smyrna Beach has received funding through the TPO for the multiuse trail the gateway and

landscaping improvements atI95 and SR 44 and SR 44 and Canal Street and sidewalks on Michigan
Avenue in front of Coronado Elementary School and B Street by the New Smyrna Beach Middle School

Staff has identified six potential projects for the 2013 application cycle The City would be required to match
10 of the cost ofeach project These projects with estimated costs are listed below
1 Sidewalk Installation North Atlantic Avenue Kirkland Road to Sapphire Road

Estimated Cost 26 700

Required Match 10 2670
Funding Source General Obligation Bond

2 Sidewalk Installation Magnolia Street Sixth Street to Tenth Street
Estimated Cost 65710
Required Match 10 6571
Funding 5ource General Obligation Bond

3 Sidewalk Installation Turnbull Street Turnbull Bay Road to Industrial Park Ave
Estimated Cost 60030
Required Match 10 6003
Funding Source General Obligation Bond

4 Sidewalk Installation Meadow Wood Street South Myrtle Avenue to Slatton Street
Estimated Cost 33800
Required Match 10 3380
Funding Source General Obligation Bond

5 10foot Bicycle Path Colony Park Road Extension
Estimated Cost 67247
Required Match 10 6725
Funding Source Transportation Impact Fee Fund

6 RightTurn Lane Construction East Pioneer Trail atOtter Boulevard

Estimated Cost 92681
Required Match 10 9268
Fundin Source Trans ortation Im act Fee Fund

Recommended ActionMotion Approval to submit applications for the abovelistedprojects and approval to

provide the required 10 match for each application if approved by the TPO in an amount not to exceed

36000

Funding Analysis Budgeted Y If not budgeted recommended funding account

1 S w

Exhibits Attached Draft a ications and su ortin cost estimates

Reviewed B Name Si nature

De artment Director Gail Henrikson
c

Finance Director Althea Philord

City Attorney Frank Gumme

City Mana er Pam Bran accio a

Commission Action
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sVOLUSR
2013 Application for Project Prioritization

XU BicyclePedestrian Projects

Project Title North Atlantic Avenue Sidexalk Extension

Applicant project sponsor City ofNew Smyrna Beach

Contact Person Gail Henrikson Job Title Plannine Manager

Address 210 SamsAvenue New Smyrna Beach Florida 32168

Phone 386 4242134 FAX 386 4242148

Email ehenriksonacitvofnsbcom

Governmental entity with maintenance responsibility for roadway facility on which proposed project is

located CiN ofNew Smyrna Beach

If not the same as Applicant attach letter of support for proposed project from the responsible entity

Is the Applicant Local Agency Program LAP certified to administer the proposed project

Yes No

If Applicant is not LAP certified explain how you intend to comply with the LAP requirements NA

Priority of this proposed project relative to other applications submitted by the Applicant 5

Project Description extension of 850 lineal eet ofsidewalk along the west side ofNorth Atlantic Avenue from

iust north of Crawford Road to Sapphire Road

Project Location include project length and termini if appropriate and attach location map Project Lenrth

850 LF Program Termini From approximately 115 feet north of Crawford Road to Sapphire Road location
map attached

The Applicant is requesting check only one Feasibility Study Project Implementation

If requesting a Feasibility Study the Applicant will be required to submit a new application for Project

Implementation a er the Feasibility Study has been completed If requesting Project Implementation attach a

copy of the completed Feasibility Study or explain in the space provided below for commentary why a

Feasibility Study is not necessary

Commentary A copy ofthe 2011 Sidewalk Master Plan Update is attached This includes cost estimates for

the proposed sidewalk extension

Proied Purpose and Need Statement

In the space provided below describe the purpose and need for this proposed project It is very important

XU BicyclePedestrian Project Application adopted by the Volusia TPO on November 27 2012 3
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that the Purpose and Need Statement is clear and complete It will be the principle consideration in ranking
the project application for a feasibility study It must convince the public and decisionmakers that the

expenditure of funds is necessary and worthwhile and that the priority the project is being given relative to

other needed transportation projects is warranted The Purpose and Need Statement will also help to define

the scope for the feasibility study the consideration of alternatives if appropriate and project design

The purpose is analogous to the problem It should focus on particular issues regarding the transportation
system eg mobility andor safety Other important issues to be addressed by the project should be

identified as ancillary benefits The purpose should be stated in one or two sentences as the positive outcome

that is expected For example The purpose is to provide a connection between a park and a school It

should avoid stating a solution as a purpose such as The purpose of the project is to add a sidewalk It

should be stated broadly enough so that no valid solutions will be dismissed prematurely

The need should establish the evidence that the problem exists or will exist if anticipated conditions are

realized It should support the assertion made in the Purpose Statement For example if the Purpose
Statement is based on safety improvements the Need Statement should support the assertion that there is or

will be a safety problem to be corrected When applying far a feasibility study you should support your Need

Statement with the best available evidence However you will not be expected to undertake new studies

Commentary

STOP HERE IF YOU ARE APPLYING FOR A FEASIBILITY STUDY COMPLETE THE FOLLOWING

SECTIONS ONLY IF YOU ARE APPLYING FOR PROJECT IMPLEMENTATION

Criteria Summary

Priority Criteria Points

1 Proximity to Community Assets 30

2 Connectivity 30

3 Safety 25

4 Public SupportSpecial Considerations 5

5 Local Matching Funds 10 10

6 ValueAdded Tie Breaker if necessary variable

Total excluding ValueAdded Tie Breaker 100

Criterion 1 ProximitytoCommunity Assets 30 pants max avr u

This measure will estimate the potential demand of bicyclists and pedestrians based on the number of

productions or attractions the facility may serve within a one 1 mile radius for Shared Use Paths or a onehalf

mile radius for Sidewalks A maximum of 30 points will be assessed overall and individual point

assignments will be limited as listed below

List and describe how the facilities link directly to community assets and who is being served by the facility
Show each of the Community Assets on a Project Area Map through the use of a buffer a one 1 mile radius

for Shared Use Path projects or a onehalfY mile radius for Sidewalk projects

Proximity to Community Assets

Check
All that

Max
points

Apply
Residential developments apartments community housing 5

Activity centers town centersoffice parks post office city S
hallgovernment buildings shopping plaza malls retail centers

Parks trail facilities recreational facilities 5

XU BicyclePedestrian ProjectApplication adopted by the Volusia TPO on November 27 2012 4

Regular Meeting - March 26, 2013

Page 49 of 631



Medicalhealthfacilities nursing homes assisted living rehabilitation

center
S

School bus stop 5

Schools 5

Maximum Point Assessment 30

Criterion1Description if needed

Criterion2Connectivity 30 oiMS max

This measure considers the gaps that exist in the current network ofbike lanes bike paths and sidewalks The

measurement will assess points based on the ability of the proposed project to join disconnected networks or

complete fragmented facilities

List and describe how this project fits into the local and regional bicyclepedestrian networks andor a transit

facility Depict this on the map and describe in the document

Check
Max

Network Connectivity All that
points

A I

Project provides access to a transit facility 5

Project extends an existing bicyclepedestrian facility at one end of the
S

facility
Project provides a connection between two existing or

10
plannedprogrammed bicyclepedestrian facilities

Project has been identified as needed in an adopted documenteg
10

comprehensive plan master plan arterial study
Maximum Point Assessment 30

Criterion2Description if needed

Criterion3Safety 25 points max

This measure provides additional weight to applications that have included safety as a component of the

overall project and includes school locations identified as hazardous walkingbiking zones and areas with

significant numbers of safety concerns

List and describe whether the proposed facility is located within a hazardous walkbike zone in the Volusia

TPO planning area and provide documentation that illustrates how bicycle or pedestrian safety could be

enhanced by the construction ofthis facility

Safety
Check

All that
A I

Max
points

The project is located in an area identified as a hazardous walkbike zone by
Volusia or Flagler County School District Student Transportation Services

15
and within the Volusia TPO planning area

If applicable provide documentation

The project removes or reduces potential conflicts bikeauto and

pedauto There is a pattern ofbikeped crashes along the project route
10

Ifapplicable provide documentation such as photos or video of current

situationsite or any supportive statistics or studies

XU BicyclePedestrian ProjectApplication adopted by the Volusia TPO on November 27 2012
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Maximum Point Assessment 25

Criterion3Description if needed

For more information contact Volusia or Flagler County School District Student Transportation Services and

refer to Florida Statute 100623

Criterion 4 Pubhc SupportSpecial ConsideratOns S points max

Describe whether the proposed facility has public support and provide documentation eg letters of

supportsigned petitionspublic comments from community groups homeowners associations school

administrators Describe any special issues or concerns that are not being addressed by the othercriteria

Check
Max

Special Considerations All that
points

ApPIY
Is documented public support provided for the project

S
Are there any special issues or concerns

Maximum Point Assessment s

Criterion4Description if needed

Cntenon5 Local Matching funds 30 30 points max

If local matching funds greater than 10 of the estimated project cost are available describe the local

matching fund package in detail

Local Matching Funds 30
Check

One
Max

Points

Is a local matching fund package greater than 10nofthe estimated project
cost documented for the project
100Local Matching Funds 125 1

125Local Matching Funds 150 2

150Local Matching Funds 175 3

175Local Matching Funds 200 4

200 Local Matching Funds 225 5

225 Local Matching Funds 250 6

250Local Matching Funds 275 7

275Local Matching Funds 300 8

300Local Matching Funds 325 9

3255 Local Matching Funds 10

Maximum Point Assessment 30

Criterion S Description if needed

Criterion 6 Value Added Tie Breaker rfngcessary variable points

Projects with equal scores after evaluations using the five Project Proposal Criteria are subject to the Value

Added Tie Breaker The BPAC and Project Review Subcommittee are authorized to award tie breaker points

based on the additional value added by the project A written explanation of the circumstances and amount of

tie breaker points awarded for each project will be provided

XU BicyclePedestrian ProjectApplication adopted by the Volusia TPO on November 27 2012
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VOLJ5J a

2013 Application for Project Prioritization

BicyclePedestrianProjei

Project Title Magnolia Street SidexalkExtension

Applicant project sponsor City ofNew Snrvrna Beach

Contact Person Gail Hentikson Job Title Plannine Manaer

Address 210 SamsAvenue New Sntvrna Beach Florida 31168

Phone 386 4242134 FAX 386 4242148

Email henriksonacityofnsbcom

Governmental entity with maintenance responsibility for roadway facility on which proposed project is

located City ofNew Smyrna Beach

If not the same as Applicant attach letter ofsupport forproposed project from the responsible entity

Is the Applicant Local Agency Program LAP certified to administer the proposed project

Yes No

IfApplicant is not LAP certified explain how you intend to comply with the LAP requirements NA

Priority of this proposed project relative to other applications submitted by the Applicant 6

Project Description extension of 2 405 linealfeet ofsidewalk alone the xest side of Magnolia Street Tom

Sixth Street to Tenth Street

Project Location include project length and termini if appropriate and attach location map Proiect Leneth
2 405 LF Program Termini From Sixth Street to Tenth Street location map attached

r

TheApphcantisrequestng check only one Feasibility Study Project Implementation

f requesting a feasibility Study the Applicant will be required to submit anew application for Project
ImplementatiorF a er the Feasibility Study has been completed If requesting Project Implementation attach a

copy of the completed Feasibility Study or explain iri the space provided belowforcommentary why q

Fedsibility Study is not necessary

Proiect Purpose and Need Statement

In the space provided below describe the purpose and need for this proposed project It is very important

XU BicyclePedestrian Project Application adopted by he Volusia TPO on November 27 2012
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that the Purpose and Need Statement is clear and complete It will be the principle consideration in ranking
the project application for a feasibility study It must convince the public and decisionmakers that the

expenditure of funds is necessary and worthwhile and that the priority the project is being given relative to
other needed transportation projects is warranted The Purpose and Need Statement will also help to define

the scope for the feasibility study the consideration of alternatives if appropriate and project design

The purpose is analogous to the problem It should focus on particular issues regarding the transportation
system eg mobility andor safety Other important issues to be addressed by the project should be

identified as ancillary benefits The purpose should be stated in one or two sentences as the positive outcome

that is expected For example The purpose is to provide a connection between a park and a school It

should avoid stating a solution as a purpose such as The purpose of the project is to add a sidewalk It
should be stated broadly enough so that no valid solutions will be dismissed prematurely

The need should establish the evidence that the problem exists or will exist if anticipated conditions are

realized It should support the assertion made in the Purpose Statement For example if the Purpose
Statement is based on safety improvements the Need Statement should support the assertion that there is or

will be a safety problem to be corrected When applying for a feasibility study you should support your Need

Statement with the best available evidence However you will not be expected to undertake new studies

STOP HERE IF YOU ARE APPLYING FOR A FEASIBILITY STUDY COMPLETE THE FOLLOWING

SECTIONS ONLY IF YOU ARE APPLYING FOR PROJECT IMPLEMENTATION

Criteria Summary

Priority Criteria Points

1 Proximity to Community Assets 30

2 Connectivity 30

3 Safety 25

q Public SupportSpecial Considerations 5

S Local Matching Funds 10 10

6 ValueAdded Tie Breaker if necessary variable

Total excluding ValueAdded Tie Breaker 100

Cntenoni Proximity to Community Assets 30 points max

This measure will estimate the potential demand of bicyclists and pedestrians based on the number of

productions or attractions the facility may serve within a one 1 mile radius for Shared Use Paths or a onehalf

mile radius for Sidewalks A maximum of 30 points will be assessed overall and individual point
assignments will be limited as listed below

List and describe how the facilities link directly to community assets and who is being served by the facility
Show each of the Community Assets on a Project Area Map through the use of a buffer a one 1 mile radius

for Shared Use Path projects or a onehalfmile radius for Sidewalk projects

Check
Max

Proximity to Community Assets All that
points

APPIY
Residential developments apartments community housing 5

Activity centers town centers office parks post office city
S

hallgovernment buildings shopping plaza malls retail centers

Parks trail facilities recreational facilities 5

XU BicyclePedestrian Project Application adopted by the Volusia TPO on November27 2012 q
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Medicalhealth facilities nursing homes assisted living rehabilitation
center

S

School bus stop 5

Schools 5

Maximum Point Assessment 30

Criterion 1Description if needed

Criterion2Connectivity30pointsmax
T w

v

This measure considers the gaps that exist in the current network of bike lanes bike paths and sidewalks The

measurement will assess points based on the ability of the proposed project to join disconnected networks or

complete fragmented facilities

List and describe how this project fits into the local and regional bicyclepedestrian networks andor a transit

facility Depict this on the map and describe in the document

Network Connectivity
Check

All that
Max
points

A I

Project provides access to a transit facility 5

Project extends an existing bicyclepedestrian facility atone end of the
S

facility
Project provides a connection between two existing or

10
plannedprogrammed bicyclepedestrian facilities

Project has been identified as needed in an adopted document eg 10
comprehensive plan master plan arterial study

Maximum Point Assessment 30

Criterion 2Description if needed

Criterion3Safety25pointsmaxV w

This measure provides additional weight to applications that have included safety as a component of the

overall project and includes school locations identified as hazardous walkingbiking zones and areas with

significant numbers of safety concerns

List and describe whether the proposed facility is located within a hazardous walkbike zone in the Volusia

TPO planning area and provide documentation that illustrates how bicycle or pedestrian safety could be

enhanced by the construction of this facility

Safety
Check

All that
A I

Max
points

The project is located in an area identified as a hazardous walkbike zone by
Volusia or Flagler County School District Student Transportation Services

15
and within the Volusia TPO planning area

Ifapplicable provide documentation

The project removes or reduces potential conflicts bikeauto and

pedauto There is a pattern ofbikeped crashes along the project route
10

Ifapplicable provide documentation such as photos or video ofcurrent

situationsite or any supportive statistics or studies

XU BicyclePedestrian ProectApplication adopted by the Volusia TPO on November 27 2012
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Maximum Point Assessment 25

Criterion 3Description if needed

For more information contact Volusia or Flagler County School District Student Transportation Services and

refer to Florida Statute 100623

Criterion4PublicSupportSpecial Considerations S points max

Describe whether the proposed facility has public support and provide documentation eg letters of

supportsigned petitionspublic comments from community groups homeowners associations school

administrators Describe any special issues or concerns that are not being addressed by the othercriteria

Check
Max

Special Considerations All that
points

APPIY
Is documented public support provided for the project

S
Are there any special issues or concerns

Maximum Point Assessment 5

Criterion 4Description if needed

CriterionSLocal Matching Funds 1030 points max

If local matching funds greater than 10 of the estimated project cost are available describe the local

matching fund package in detail

Local Matching Funds 30
Check

One
Max
Points

Is a local matching fund package greater than 10of the estimated project
cost documented for the project
100Local Matching Funds 125 1

125 Local Matching Funds 150 2

150 Local Matching Funds 175 3

175 Local Matching Funds 200 4

200 Local Matching Funds 225 5

225 Local Matching Funds 250 6

250 Local Matching Funds 275 7

2755 Local Matching Funds 300 8

300 Local Matching Funds 325 9

325Local Matching Funds 10

Maximum Point Assessment 10

Criterion S Description if needed

Criterion6ValueAdded Tie Breaker if necessary variable points

Projects with equal scores after evaluations using the five Project Proposal Criteria are subject to the Value

Added Tie Breaker The BPAC and Project Review Subcommittee are authorized to award tie breaker points
based on the additional value added by the project A written explanation of the circumstances and amount of

tie breaker points awarded for each project will be provided

XU BicyclePedestrian ProjectApplication adopted by the Volusia TPO on November27 2012 6

Regular Meeting - March 26, 2013

Page 56 of 631



Regular Meeting - March 26, 2013

Page 57 of 631



f VOLUSR
IRIK6pPIA1CWIlAVll4CRGl4114l

2013 Application for Project Prioritization

XU BicyclePedestrian Projects

Project Title Turnbull Street Sidewalk

Applicant project sponsor City ofNexSmvnaBeach

Contact Person Gail Henrikson lob Title Planning Manager

Address 210 Sams Avenue New Smyrna Beach Florida 32168

Phone 386 4242134 FAX 386 4242148

Email ehenriksonnacitvofnsbcom

Governmental entity with maintenance responsibility for roadway facility on which proposed project is

located City ofNex Smyrna Beach

Ifnot the same as Applicant attach letter ofsupport forproposed project from the responsible entity

Is the Applicant Local Agency Program LAP certified to administer the proposed project

Yes No

If Applicant is not LAP certified explain how you intend to comply with the LAP requirements NA

Priority of this proposed project relative to other applications submitted by the Applicant 5

Project Description extension of2365 lineal feet of sidewalk alone the nest side of Turnbull Street from
Industrial Park Avenue to Turnbull Bav Road

Project Location include project length and termini if appropriate and attach location map Proiect Leneth

2 365 LF Program Termini Fran Industrial Park Avenue to Turnbull Bav Road location map attached

The Applicant is requesting check only one Feasibility Study Project Implementation

f requesting a Feasibility Study the Applicant will be required to submit a new application for Project

Implementation a er the Feasibility Study has been completed If requesting Project Implementation attach a

copy of the completed Feasibility Study or explain in the space provided below for commentary why a

Feasibility Study is not necessary

Commentary A copy ofthe 201 Sidewalk Master Plan Update is attached The 2011 Sidewalk Master Plan

Update includes cost estimates for the proposed sidexalkinstallation

Proiect Purpose and Need Statement

In the space provided below describe the purpose and need for this proposed project It is very important
that the Purpose and Need Statement is clear and complete It will be the principle consideration in ranking
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the project application for a feasibility study It must convince the public and decisionmakers that the

expenditure of funds is necessary and worthwhile and that the priority the project is being given relative to

other needed transportation projects is warranted The Purpose and Need Statement will also help to define

the scope for the feasibility study the consideration of alternatives if appropriate and project design

The purpose is analogous to the problem It should focus on particular issues regarding the transportation

system eg mobility andor safety Other important issues to be addressed by the project should be

identified as ancillary benefits The purpose should be stated in one or two sentences as the positive outcome

that is expected For example The purpose is to provide a connection between a park and a school It

should avoid stating a solution as a purpose such as The purpose of the project is to add a sidewalk It

should be stated broadly enough so that no valid solutions will be dismissed prematurely

The need should establish the evidence that the problem exists or will exist if anticipated conditions are

realized It should support the assertion made in the Purpose Statement For example if the Purpose
Statement is based on safety improvements the Need Statement should support the assertion that there is or

will be a safety problem to be corrected When applying for a feasibility study you should support your Need

Statement with the best available evidence However you will not be expected to undertake new studies

Commentary

STOP HERE IF YOU ARE APPLYING FOR A FEASIBILITY STUDY COMPLETE THE FOLLOWING

SECTIONS ONLY IF YOU ARE APPLYING FOR PROJECT IMPLEMENTATION

Criteria Summary

Priority Criteria Points

1 Proximity to Community Assets 30

2 Connectivity 30

3 Safety 25

4 Public SupportSpecial Considerations 5

5 Local Matching Funds 10 10

6 ValueAdded Tie Breaker if necessary variable

Total excluding ValueAdded Tie Breaker 100

Criterionii1Proximity to Community Assets 30 points max

This measure will estimate the potential demand of bicyclists and pedestrians based on the number of

productions or attractions the facility may serve within a one 1 mile radius for Shared Use Paths oraonehalf

mile radius for Sidewalks A maximum of 30 points will be assessed overall and individual point

assignments will be limited as listed below

List and describe how the facilities link directly to community assets and who is being served by the facility

Show each of the Community Assets on a Project Area Map through the use of a buffer a one 1 mile radius

for Shared Use Path projects or a onehalf mile radius for Sidewalk projects

Proximity to Community Assets

Check
All that

Max
points

A I

Residential developments apartments community housing 5

Activity centers town centers office parks post office city S
hallgovernment buildings shopping plaza malls retail centers

Parks trail facilities recreational facilities 5

XU BicyclePedestrian ProjectApplicaionadopted by the Volusia TPO on November27 2012 4

Regular Meeting - March 26, 2013

Page 59 of 631



Medicalhealthfacilities nursing homes assisted living rehabilitation

center
S

School bus stop 5

Schools 5

Maximum Point Assessment 30

Criterion 1Description if needed

Criterion 2 Connectrvity30points max

This measure considers the gaps that exist in the current network of bike lanes bike paths and sidewalks The

measurement will assess points based on the ability of the proposed project to join disconnected networks or

complete fragmented facilities

List and describe how this project fits into the local and regional bicyclepedestrian networks andor a transit

facility Depict this on the map and describe in the document

Network Connectivity
Check

All that
Max
points

A ply
Project provides access to a transit facility 5

Project extends an existing bicyclepedestrian facility atone end of the
S

facility
Project provides a connection between two existing or

10
plannedprogrammed bicyclepedestrian facilities

Project has been identified as needed in an adopted document eg
10

comprehensive plan master plan arterial study
Maximum Point Assessment 30

Criterion 2Description if needed

Criterion 3Safety 25 points max

This measure provides additional weight to applications that have included safety as a component of the

overall project and includes school locations identified as hazardous walkingbiking zones and areas with

significant numbers of safety concerns

List and describe whether the proposed facility is located within a hazardous walkbike zone in the Volusia

TPO planning area and provide documentation that illustrates how bicycle or pedestrian safety could be

enhanced by the construction of this facility

Safety
Check
All that
A I

Max
points

The project is located in an area identified as a hazardous walkbike zone by
Volusia or Flagler County School District Student Transportation Services

15
and within the Volusia TPO planning area

If applicable provide documentation

The project removes or reduces potential conflicts bikeauto and

pedauto There is a pattern ofbikeped crashes along the project route
10

Ifapplicable provide documentation such as photos or video of current

situationsite or any supportive statistics or studies
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Maximum Point Assessment 25

Criterion 3Description if needed

For more information contact Volusia or Flagler County School District Student Transportation Services and

refer to Florida Statute 100623

Criterion4 Public SupportSpecialConsiderations S points max n

Describe whether the proposed facility has public support and provide documentation eg letters of

supportsigned petitionspublic comments from community groups homeowners associations school

administrators Describe any special issues or concerns that are not being addressed by the other criteria

Check
Max

Special Considerations All that
points

APPIY
Is documented public support provided for the project

5
Are there any special issues or concerns

Maximum Point Assessment 5

Criterion 4Description if needed

Criterion5Local Matching Funds 1030 pomte max

If local matching funds greater than 10 of the estimated project cost are available describe the local

matching fund package in detail

Local Matching Funds 30
Check
One

Max
Points

Is a local matching fund package greater than 10 of the estimated project
cost documented for the project

100 Local Matching Funds 125 1

125 Local Matching Funds 150 2

150 Local Matching Funds 175 3

1755 Local Matching Funds 200 4

2005Local Matching Funds 225 5

225Local Matching Funds 250 6

250Local Matching Funds 275 7

275sLocal Matching Funds 300 8

300 Local Matching Funds 325 9

325 Local Matching Funds 10

Maximum Point Assessment 30

Criterion S Description if needed

Cntenon6 Value AddedTie Breaker rf necessary variable points

Projects with equal scores after evaluations using the five Project Proposal Criteria are subject to the Value

Added Tie Breaker The BPAC and Project Review Subcommittee are authorized to award tie breaker points
based on the additional value added by the project A written explanation of the circumstances and amount of

tie breaker points awarded for each project will be provided
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2013 Application for Project Prioritization

BicyclePedestrian Proje

Project Title Meadoxrvvood Street Sidewalk

Applicant project sponsor CitofNex Smvrna Beach

Contact Person Gail Henrikson lob Title Plannine Manazer

Address 210 SamsAvenue New Sntvrna Beach Florida 32168

Phone 386 4242134 FAX 386 4242148

Email ghenriksonnacitvofnsbcom

Governmental entity with maintenance responsibility for roadway facility on which proposed project is

located City ofNew Smvrna Beach

If not the same as Applicant attach letter ofsupport for proposed project from the responsible entity

Is the Applicant Local Agency Program LAP certified to administer the proposed project

Yes No

If Applicant is not LAP certified explain how you intend to comply with the LAP requirements NA

Priority of this proposed project relative to otherapplications submitted by the Applicant 7

Project Description extension of1 IOO Linea feet ofsidewalk a1on the south side ofMeadoxxoodStreet from

Slatton Street to South Mvrvtle Avenue

Project Location include project length and termini if appropriate and attach location map Proiec Length

1 100 LF Program Termini From Slatton Stree to Satoh Mvrtle Avenue location ntap attached

The Applicantisrequestingcheckonly onec Feasibility Study Project Implementation

If requesting a Feasibility Study the Applicant will be required to submit a new application for Project
Implementation a er the Feasibility Study has been completed If requesting Project Implementation attach o
mpy of the completed Feasibility Study or explain in the space provided below for commentary why a

Feasibility Study is not necessaryj

Project Purpose and Need Statement

In the space provided below describe the purpose and need for this proposed project It is very important
that the Purpose and Need Statement is clear and complete Itwill be the principle consideration in ranking
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the project application for a feasibility study It must convince the public and decisionmakers that the

expenditure of funds is necessary and worthwhile and that the priority the project is being given relative to

other needed transportation projects is warranted The Purpose and Need Statement will also help to define

the scope for the feasibility study the consideration ofalternatives if appropriate and project design

The purpose is analogous to the problem It should focus on particular issues regarding the transportation

system eg mobility andor safety Other important issues to be addressed by the project should be

identified as ancillary benefits The purpose should be stated in one or two sentences as the positive outcome

that is expected For example The purpose is to provide a connection between a park and a school It

should avoid stating a solution as a purpose such as The purpose of the project is to add a sidewalk It

should be stated broadly enough so that no valid solutions will be dismissed prematurely

The need should establish the evidence that the problem exists or will exist if anticipated conditions are

realized It should support the assertion made in the Purpose Statement For example if the Purpose
Statement is based on safety improvements the Need Statement should support the assertion that there is or

will be a safety problem to be corrected When applying for a feasibility study you should support your Need

Statement with the best available evidence However you will not be expected to undertake new studies

Commentary

STOP HERE IF YOU ARE APPLYING FOR A FEASIBILITY STUDY COMPLETE THE FOLLOWING

SECTIONS ONLY IF YOU ARE APPLYING FOR PROJECT IMPLEMENTATION

Criteria Summary

Priority Criteria Points

1 Proximity to Community Assets 30

2 Connectivity 30

3 Safety 25

4 Public SupportSpecialConsiderations 5

S Local Matching Funds 1030 10

6 ValueAdded Tie Breaker if necessary variable

Total excluding ValueAdded Tie Breaker 100

Cntenon fl Proximity tqCommunity Assets30 points max

This measure will estimate the potential demand of bityclists and pedestrians based on the number of

productions or attractions the facility may serve within a one 1 mile radius for Shared Use Paths or aonehalf

mile radius for Sidewalks A maximum of 30 points will be assessed overall and individual point

assignments will be limited as listed below

List and describe how the facilities link directly to community assets and who is being served by the facility
Show each of the Community Assets on a Project Area Map through the use of a buffer a one 1 mile radius

for Shared Use Path projects or aonehalf mile radius for Sidewalk projects

Check
Max

Proximity to Community Assets All that
points

Ap I

Residential developments apartments community housing 5

Activity centers town centers office parks post office city
S

hallgovernment buildings shopping plaza malls retail centers

Parks trail facilities recreational facilities 5
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Medicalhealthfacilities nursing homes assisted living rehabilitation

center
S

School bus stop 5

Schools 5

Maximum Point Assessment 30

Criterion1Description if needed

Crrtenon 2 Connectivity 30 points max

This measure considers the gaps that exist in the current network of bike lanes bike paths and sidewalks The

measurement will assess points based on the ability of the proposed project to join disconnected networks or

complete fragmented facilities

List and describe how this project fits into the local and regional bicyclepedestrian networks andor a transit

facility Depict this on the map and describe in the document

Network Connectivity
Check

All that
Max
points

Ap ly
Project provides access to a transit facility 5

Project extends an existing bicyclepedestrian facility atone end of the
S

facility
Project provides a connection between two existing or

10
plannedprogrammed bicyclepedestrian facilities

Project has been identified as needed in an adopted documenteg
10

comprehensive plan master plan arterial study
Maximum Point Assessment 30

Criterion 2Description if needed

Criterion 3Safety 25 points max

This measure provides additional weight to applications that have included safety as a component of the

overall project and includes school locations identified as hazardous walking biking zones and areas with

significant numbers of safety concerns

List and describe whether the proposed facility is located within a hazardous walkbike zone in the Volusia

TPO planning area and provide documentation that illustrates how bicycle or pedestrian safety could be

enhanced by the construction ofthis facility

Safety
Check
All that

Apply

Max
points

The project is located in an area identified as a hazardous walkbike zone by
Volusia or Flagler County School District Student Transportation Services

15
and within the Volusia TPO planning area

If applicable provide documentation

The project removes or reduces potential conflicts bikeauto and

pedauto There is a pattern of bikeped crashes along the project route
10

If applicable provide documentation such as photos or video of current

situationsite or any supportive statistics or studies
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Maximum Point Assessment 25

Criterion3Description if needed

For more information contact Volusia or Flagler County School District Student Transportation Services and

refer to Florida Statute 100623

Criterionff4Public SupportSpecial Considerations 5 points max

Describe whether the proposed facility has public support and provide documentation eg letters of

supportsigned petitionspublic comments from community groups homeowners associations school

administrators Describe any special issues or concerns that are not being addressed by the othercriteria

Check
Max

Special Considerations All that
points

A I

Is documented public support provided for the project
S

Are there any special issues or concerns

Maximum Point Assessment 5

Criterion 4Description if needed

Criterion S local Matching Funds 30 30 points max
T

If local matching funds greater than 10 of the estimated project cost are available describe the local

matching fund package in detail

Local Matching Funds 30
Check

One
Max

Points

Is a local matching fund package greater than 10 of the estimated project
cost documented for the project

10030Local Matching Funds 12530 1

126 Local Matching Funds 150 2

150305 Local Matching Funds 175 3

1755 Local Matching Funds 200 4

2005 Local Matching Funds 225 5

22530 Local Matching Funds 250 6

25030 Local Matching Funds 27530 7

2750 Local Matching Funds 300 8

300305 Local Matching Funds 325 9

3255 Local Matching Funds 10

Maximum Point Assessment 30

Criterion 5Description if needed

Criterion6ValueAdded Tie Breaker if necessary variable points

Projects with equal scores after evaluations using the five Project Proposal Criteria are subject to the Value

Added Tie Breaker The BPAC and Project Review Subcommittee are authorized to award tie breaker points
based on the additional value added by the project A written explanation of the circumstances and amount of

tie breaker points awarded for each project will be provided
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2013 Application for Project Prioritization

XU BicyclePedestrian Projects

ProjectTitle Colonv Park Road Extension Bicycle Path

Applicant project sponsor City ofNex Smvma Beach

Contact Person Gail Henrikson Job Title Plannine Manager

Address 210 Sams Avenue New Smyrna Beach Florida 32168

Phone 386 4242134 FAX f386 4242148

Email ghenriksonnacityofnsbcom

Governmental entity with maintenance responsibility for roadway facility on which proposed project is

located CitofNex Smvma Beach

If not the same as Applicant attach letter ofsupport for proposed project from the responsible entity

Is the Applicant Local Agency Program LAP certified to administer the proposed project

Yes No

If Applicant is not LAP certified explain how you intend to comply with the LAP requirements NA

Priority of this proposed project relative to other applications submitted by the Applicant 2

Project Description construct 10foot wide concrete bicycle path for approximately17361inearfeet alone the

west side ofColonv Park Road extension

Project Location include project length and termini if appropriate and attach location map Project Length
2 36 LF Program Termini From Otter Boulevard to approximately 1 050 feet nor9h of State Road 44

location maD attached

The Applicant is requesting check only one Feasibility Study Project Implementation

If requesting a Feasibility Study the Applicant will be required to submit a new application for Project
Implementation a er the Feasibility Study has been completed If requesting Project Implementation attach a

copy of the completed Feasibility Study or explain in the space provided below for commentary why a

Feasibility Study is not necessary

Commentary

Project Purpose and Need Statement

In the space provided below describe the purpose and need for this proposed project It is very important
that the Purpose and Need Statement is clear and complete It will be the principle consideration in ranking

XU BicyclePedestrian Project Application adopted by the Volusia TPO on November 27 2012

Regular Meeting - March 26, 2013

Page 68 of 631



the project application for a feasibility study It must convince the public and decisionmakers that the

expenditure of funds is necessary and worthwhile and that the priority the project is being given relative to

other needed transportation projects is warranted The Purpose and Need Statement will also help to define

the scope for the feasibility study the consideration of alternatives if appropriate and project design

The purpose is analogous to the problem It should focus on particular issues regarding the transportation
system eg mobility andor safety Other important issues to be addressed by the project should be

identified as ancillary benefits The purpose should be stated in one or two sentences as the positive outcome

that is expected For example The purpose is to provide a connection between a park and a school It

should avoid stating a solution as a purpose such as The purpose of the project is to add a sidewalk It

should be stated broadly enough so that no valid solutions will be dismissed prematurely

The need should establish the evidence that the problem exists or will exist if anticipated conditions are

realized It should support the assertion made in the Purpose Statement For example if the Purpose
Statement is based on safety improvements the Need Statement should support the assertion that there is or

will be a safety problem to be corrected When applying for a feasibility study you should support your Need

Statement with the best available evidence However you will not be expected to undertake new studies

STOP HERE IF YOU ARE APPLYING FOR A FEASIBILITY STUDY COMPLETE THE FOLLOWING

SECTIONS ONLY IF YOU ARE APPLYING FOR PROJECT IMPLEMENTATION

Criteria Summary

Priority Criteria Points

1 Proximity to Community Assets 30

2 Connectivity 30

3 Safety 25

4 Public SupportSpecial Consideretions 5

S Local Matching Funds 10 10

6 ValueAdded Tie Breaker if necessary variable

Total excluding ValueAdded Tie Breaker 100

Criterion1 Proximity to Community Assets 30 points max

This measure will estimate the potential demand of bicyclists and pedestrians based on the number of

productions or attractions the facility may serve within a one 1 mile radius for Shared Use Paths or a onehalf

Y mile radius for Sidewalks A maximum of 30 points will be assessed overall and individual point
assignments will be limited as listed below

List and describe how the facilities link directly to community assets and who is being served by the facility
Show each of the Community Assets on a Project Area Map through the use of a buffer a one 1 mile radius

for Shared Use Path projects or aonehalf mile radius for Sidewalk projects

Proximity to Community Assets

Check
All that

Max
points

Apply
Residential developments apartments community housing 5

Activity centers town centers office parks post office city
S

hallgovernment buildings shopping plaza malls retail centers

Parks trail facilities recreational facilities 5
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Medicalhealth facilities nursing homes assisted living rehabilitation

center
5

School bus stop 5

Schools 5

Maximum Point Assessment 30

Criterion1Description if needed

Criterion2Connectivity30pomtsamax

This measure considers the gaps that exist in the current network of bike lanes bike paths and sidewalks The

measurement will assess points based on the ability of the proposed project to join disconnected networks or

complete fragmented facilities

List and describe how this project fits into the local and regional bicyclepedestrian networks andor a transit

facility Depict this on the map and describe in the document

Check
Max

Network Connectivity All that
points

Apply
Project provides access to a transit facility 5

Project extends an existing bicyclepedestrian facility atone end of the
S

facility
Project provides a connection between two existing or

10
plannedprogrammedbicyclepedestrian facilities

Project has been identified as needed in an adopted documenteg
10

comprehensive plan master plan arterial study
Maximum Point Assessment 30

Criterion 2Description if needed

Criterion3Safety25 points max

This measure provides additional weight to applications that have included safety as a component of the

overall project and includes school locations identified as hazardous walkingbiking zones and areas with

significant numbers of safety concerns

List and describe whether the proposed facility is located within a hazardous walkbike zone in the Volusia

TPO planning area and provide documentation that illustrates how bicycle or pedestrian safety could be

enhanced by the construction of this facility

Safety
Check

All that

Apply

Max
points

The project is located in an area identified as a hazardous walkbike zone by
Volusia or Flagler County School District Student Transportation Services

15
and within the Volusia TPO planning area

Ifapplicable provide documentation

The project removes or reduces potential conflicts bikeauto and

pedauto There is a pattern ofbikeped crashes along the project route
10

Ifapplicable provide documentation such as photos or video of current

situationsite or any supportive statistics or studies
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Maximum Point Assessment 25

Criterion3Description if needed

For more information contact Volusia or Flagler County School District Student Transportation Services and

refer to Florida Statute 100623

Criterion4Public SupportSpecial Considerations S points max

Describe whether the proposed facility has public support and provide documentation eg letters of

supportsigned petitionspublic comments from community groups homeowners associations school

administrators Describe any special issues or concerns that are not being addressed by the other criteria

Check
Max

Special Considerations All that
points

ApPIY
Is documented public support provided for the project S
Are there any special issues or concerns

Maximum Point Assessment 5

Criterion4Description if needed

Cntenon SLocal Matching Fundsw 10 10 points max

If local matching funds greater than 10 of the estimated project cost are available describe the local

matching fund package in detail

Local Matching Funds 30
Check

One
Max

Points

Is a local matching fund package greater than 10 of the estimated project
cost documented for the project

100 Local Matching Funds 125 1

125Local Matching Funds 150 2

150Local Matching Funds 175 3

175Local Matching Funds 200 4

200 Local Matching Funds 225 5

225 Local Matching Funds 250 6

250 Local Matching Funds 275 7

2755 Local Matching Funds 300 8

3005 Local Matching Funds 325 9

325 Local Matching Funds 10

Maximum Point Assessment 10

Criterion S Description if needed

Crttenon6Value Added lie Breaker ifnecesaryvariable points

Projects with equal scores after evaluations using the five Project Proposal Criteria are subject to the Value

Added Tie Breaker The BPAC and Project Review Subcommittee are authorized to award tie breaker points
based on the additional value added by the project A written explanation of the circumstances and amount of

tie breaker points awarded for each project will be provided
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2013 Application for Project Prioritization

XU Traffic OperationsITSSafety Projects

Project Title Pioneer TrailTurnLanes

Applicant project sponsor City ofNew Smyrna Beach

Contact Person Kyle Feeley Job Title City Eneineer

Address 210 Sams Avenue New Smyrna Beach Florida 32168

Phone 3864242168 FAX 3864242148

Email kfeelevCacitvofnsbcom

Governmental entity with maintenance responsibility for roadway facility on which proposed project is located

CountyoVolusia
Ifnot the same as Applicant attach a letter of support for proposed project from the responsible entity This letter of support must

include a statement describing the responsible entitys expectations for maintenance of the proposed improvements ie what the

applicants responsibility will beJ

Is the Applicant LAP certified to administer the proposed project Yes No

If the Applicant is not LAP certified explain how you intend to comply with the Local Agency Program LAP require
ments NA

Priority of this proposed project relative to otherapplications submitted by the Applicant 1

Project Description Install 110foot lone eastbound rightturn lane on Pioneer Trail onto Otter Boulevard County has

reauired turn lane in conjunction xitl the Colony Park Road extension

Project Location include project length and termini if appropriate and attach location map Apvroximately 110 feet
west ofthe intersection ofPioneer Trail and Otter Boulevard

Project Eligibility for XU Funds check the appropriate box

the proposed improvement is located on the Federalaid system

the proposed improvement is not located on the Federalaid system but qualifies as a type of improve
ment identified in 23 USC 133 that is not restricted to the Federalaid system

The Applicant is requesting check only one Feasibility Study Project Implementation

If requesting a Feasibility Study the Applicant will be required to submit a new application for Project Implementation
a er the Feasibility Study has been completed If requesting Project Implementation attach o copy of the completed
Feasibility Study or explain in the space provided below forcommentary why a Feasibility Study is not necessary

Commentary

Project Purpose and Need Statement

In the space provided below describe the Purpose and Need for this proposed project It is very important that your
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XU Traffic OperationsITSSafetyProject Application
Pg 3 of 5

this application a copy of any relevant studies warrants designs andorpermits If this is an application for Pro

ject Implementation you must attach a copy of the project scope and cost estimate

Required

Phasing Already Completed or Not Requiredl But Not Unknown
Not Re Completed or TBD

Completed quired nopoints no points Points

Feasibility StudyConceptual DesignCost v
3

Estimate o 0
PE Design L 3

Environmental 3

RightofWay Acquisition r 3

Permitting 3

Subtotal 015
1

Since XU funding is Federal funding all activities or work including that which is done in advance of applying for Federal funds must

comply with all applicable Federal statutes rules and regulations

Commentary

Criteria3Mobility and Operational Benefits 30 points max
This criterion looks at the extent of traffic operational benefits that will be derived from a proposed project The

number of points allocated will reflect the degree of benefit that is expected

In the space provided below for commentary describe the operational benefits of the proposed project When

putting your application together please include a copy of any approved signal warrant or street lighting studies

Mobility and Operational Benefits Points

075 0
Existing volume to capacity ratio o v

0 75 to 0 99 3c

ie existing congestion severity o

Must be documented
100 to 125 4

N 125 5

None 0
m

Mobility Enhancements Y
Bike Pedestrian ADA or Transit 0 5

mie level of increased mobility that a project
will provide

m Access Management ITS Critical

v Bridge Intersection Improve 0 10

ment or Traffic Signal RetimingZ
Approved signal warrant new signals only left

turn phase warrant left turn lane warrant No 0

street light warrant or widening justificationa v o

access management or ITS improvements Yes 0 5

Hurricane evacuation route upgrade including No 0
converting traffic signal tobut not limited to c

mast arm or otheroperational improvementss
o o

Yes 0 5

Subtotal 0 30

2
Attach Traffic Signal Timing Study

a
Attach Warrant Study to application otherwise VTPO staff will assume that a Warrant Study justifying the improvement has not been

completed
Access management and ITS improvements include but are not limited to addition of nontraversable median greater than 50 project

length addition ofcurbgutter at intersection or greater than 50 project length closure of minor intersections or crossovers reduction

of the number of access points driveways or driveway widths elimination of existing atgrade RR crossing elimination of existing on
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XU Traffic OperationsITSSafety Project Application
Pg 4 of 5

street parking provision of traffic signal preemption for emergency vehicles connection of three or more traffic signals and new connec

tion of traffic signal system to computerized signal control
s

The term other operational improvements includes any improvement that will likely result in a significant a increase in evacuating traf

fic capacity or b reduction in the probable occurrence or severity of evacuating traffic delay andor disruption from signal failure lane

blockage etc

Commentary

Criteria ff4 Safety Benefits 20 points max

This criterion looks at the degree of safety benefits that will be derived from a proposed project The distinction

between the categories of benefits will be coordinated with the Community Traffic Safety Teams CYST The

number of points allocated will reflect the degree of benefit that is expected

In the space provided below for commentary describe the safety benefits expected from the proposed project
and explain how the proposed project will help to achieve those benefits VTPO staff will work with the appropri
ate agencies to determine the intersection and corridor crash rates

Safety Benefits6 r Points

The specific project location is on FDOTsHigh Crash List or has otherwise

been identified as having an overrepresentation of severe crashes Provide
supporting documentationeg intersection crashes per million enteringve 05

hicles corridor crashes per million vehicle miles Community Traffic Safety
Team report etc a

The problem described on page 1 of this application is a safety issue that

falls within one or more of the eight Emphasis Areas identified in the forth i
coming 2012 Florida Strategic Highway Safety Planie distracted driving
vulnerable road users intersection crashes lane departure crashes aging road 0 5

users and teen drivers impaired driving and traffic records or does contrib v
ute to the ability of emergency response vehicles to effectively respond to an

incident

The proposed project represents a strategy that is professionally recognized as
010

being effective in reducing the frequency andor severity of traffic accidents

Subtotal 0 20

If an application scores very high in this criterion the VTPO may submit application to either the East or West Volusia Community
Traffic Safety Team CYST for Safety Fund consideration

Applicant must use the following crash rate calculation formulas Corridor Crash Rate Numberof Crashes x1000000 AADT x 365

daysyear x Number Years x Segment Length Intersection Crash Rate Number of Crashes x1000000 AADT x 365 x Number of

Years

Commentary

Criteria ifS SupportofComprehensive Planning Goals and Economu Vitahty30points max

This criterion looks at the degree to which the proposed project will actually contribute to the achievement of one

or more of the local governmentsadopted comprehensive plan goals or objectives and the degree to which it

supports economic vitality The applicant must identify specific goals andor objectives from the relevant compre
hensive plan and provide a rational explanation of how the proposed project will advance those goals and or ob

jectives Points will not be awarded for being merely consistent with the comprehensive plan Points should be

awarded in proportion to how well the project will show direct significant and continuing positive influence

Temporary effects related to project construction such as the employment of construction workers will not be

considered
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XU Traffic OperationsITSSafety Project Application
Pg 5of5

Support of ComprehensivePlanning Goals and Economic Vitality Points

Directly contributes to the achievement of one or more goalsobjectives in the t 0 5
adopted comprehensive plan
Directly supports economic vitality eg supports community development in 1O

Y
d

major development areas supports business functionality andor supports crea a f0 0 5

tion ar retention of employment opportunities v01i
Subtotal 010

Commentary

Criteria6InfrastrucfureJmpacts 20pomts max i

This criterion looks at impacts to adjoining public or private infrastructure which may be in the way of the project
The less existing infrastructure is impacted the more points a project will score

In the space provided below for commentary describe the infrastructure impacts that will occur as a result of

constructing the proposed project When completing your application please consider the drainage issues that

maybe involved see notes below for a more detailed explanation

Infrastructurelmpatts Points

Major Drainage Impact relocating or installing new curb inlets or other extensive

drainage work is required or drainage impact has not yet been determined o
0

Minor Drainage Impact extending pipes reconfiguring swales or other minor

work is required
o 0 2

No Drainage Impact no drainage work required 0 4

Relocation of private gas utility or fiber optic communication cable is not re

quired9
m

04

Relocation of publicprivate water or sewer utility is not required Y n 0 4

Relocation of telephone power cable TV utilities is not required v
f0

0 4

No specimen or historic trees 18 diameter will be removed or destroyed vi 0 4

Subtotal 0 20

ADA pedestrian crossings at intersections may impact drainage significantly Attached TrafficStudy should address drainage impacts
9

Typically these are underground utilities that can only be determined by a complete set of plans Attach plans showing no impacts
otherwise assumption is in urban area utilities will be affected

to
Typically above ground utilities are not affected except for widening and turn lane projects

Commentary
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AGENDA ITEM SUMMARY

Resef Form

Department Making Requeat
POLICE

Meeting Date lat Reading MARCH 26 2013 2dReading

Action Item Title
Request for approval of an agreement with PropertyRoomcom

Agenda Section Consent X Public Hearing Special Items

Summary Explanation and Background

PropertyRoomcom is an Internet auction site which provides an auction platform for over2700 police agencies
throughout the United States It is currently being used by 107 one hundred seven or more Florida police

agencies to sellfauction surplus unclaimed found unclaimed stolen and seized property

On behalf of all clients PropertyRoomcom manages the entire auction process beginning with the pickupof

items for auction and ending with delivery to shoppers Thefulltime service by PropertyRoomcom would

minimize the administrative burden and work demands made on current Department staff They provide total

transparency into the auction process and fully accounts for every item sent to them See web site for additional

details

According to City AttorneysOffice Competitive bidding is not required since the City can purchase under the

City of Ocala contract with PropertyRoomcom or another contract with a governmental unit using s2372 of

the New Smyrna Beach City Code Note City of New Smyrna Beach has been a member of the National Joint

Powers Alliance NJPA since5312003

Recommended ActionMotion

Approve automatic renewal of contract with PropertyRoomcom

Funding Analyais Budgeted NA If not budgeted recommended funding account

No associated costs to use their services

Exhibits Attached
Florida agency listing City of Ocala Contract NJPA document PropertyRoomcomagreement
and service summary descriptions
Reviewed B Name Si at e

De artment Director Michael Brouillette

Finance Director Althea PhilordBradley NA

Cit Attorne Frank Gumme

Cit Mana er Pam Bran accio

Commission Action
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Floyd Diana L

From McDole Greg
Sent Wednesday February 06 2013 146 PM

To Floyd Diana L

Subject Approval of agreement with PropertyRoomcom

Any contract which will require expenditure of funds over25000 has to be approved by the City Commission Since

this agreement over time if we choose automatic renewal will probably exceed that amount it should go to the City

Commission for approval Competitive bidding is not required since the City can purchase under the City of Ocala

contract withPRcom or another contractwith a governmental unit using s2372 of the NSB City Code You will have

to prepare an agenda request for CC approval of the Agreement withPRcom Donna Bolinsky can probably assist you in

getting the package together
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FLORIDA Agencies as of Feb252013

Alachua County Sheriff

Altamonte Springs PD

Atlantic Beach PD

Aventura PD

Boca Raton PD

Boynton Beach PD

Bradenton PD

Broward County
Broward County Sheriff

Cape Coral PD

Charlotte County SO

City of Okeechobee PD

City of Tamarac

Clewiston PD

Coconut Creek

CollierCo Sheriff

ColumbiaCounty Sheriff

Coral Gables PD

Coral Springs PD

Davie PD

Daytona Beach PD

Daytona Beach Shores PD

Deerfield Beach

De Soto County Sheriff

Edgewater PD

Eustis PD

Fernandina Beach PD

Fort Lauderdale PD

Fort Meade PD

Gainesville PD

Glades County Sheriff
Gulfport PD

Hertz Orlando PR

Hillsboro Beach Town PD

Hillsborough County Sheriff

City of Hallandale Beach PD

Hollywood PD

Jacksonville Aviation Authority
Jacksonville Beach PD

Jacksonville Sheriff

Jupiter PD

Key BiscaynePD
Kissimmee PD

Lady Lake PD

Lake County Sheriff

Lake Mary PD

Lake Placid PD

Lake Wales PD

LighthousePoint PD

Manatee County SD
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Mascotte PD

Melbourne PD

Miami Beach PD

Moamar PD

Mt Dora PD

Nassau County Sheriff

Neptune Beach PD

New Port Richey PD

North Palm Beach PD

North Miami Beach PD

Madeira Beach PD

Miami PD

Martin County Sheriff

Melbourne PD

Melbourne Beach PD

Melbourne Village PD

Nassau County Sheriff

Ocala PD

Okaloosa County Sheriff

Orange County Sheriff

Orlando PD

Ormond Beach PD

Osceola County Sheriff

Oveido PD

Palm Bay PD

Pasco County SO

Pembroke Pines PD

Pinellas County
PlantCity PD

Plantation PD

Port St Lucie PD

Rivera Beach PD

Sanford PD

Sarasota County Sheriff

Sarasota PD

Seminole County Sheriff

South Miami PD

St Lucie County Sheriff

Starke PD

St Petersburg PD

Surfside PD

Tamarac PD

Tampa PD

Temple Terrace PD

Town of Ponce Inlet PD

Travelers Insurance

University of Central FL PD

University of South FL PD Tampa Campus
UCFASF
University of Central Florida

Wauchula PD

West Melbourne PD

Regular Meeting - March 26, 2013

Page 81 of 631



Wilton Manors PD

Windermere PD

Winter Garden PD

Winter Parks PD

Winter Spring PD

o
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FOR IMMEDIATE RELEASE

N1PA Contract Announcement

National Joint Powers rllliance

PRJPERTY
PropertyROOmcom Awarded N1PA National Contract for SURPLUS ASSET

LIQUIDATION ANDDRAUCTION SERVICES WITH RELATED SOLUTIONS Notions

Contract 042911PRCtSurplusAssetLiquidation andorAuction Services with

RelatedSolutions hasbeen added to the competitively bid products and

V services avoAableTO Nationalloirrt Powers Affiance N1PA Contract Purchasing

Members throughout the nation

Staples MN lone 30th 2011 PropertyRoomcom a leading government auction provider has been awarded a contract for

SurplusAssef LiquidaionandorAuctionServices with ReiotedSolutions by the National JointPOwers Alliance The contract was

approved on June 21st 2011 and is available nationally to NJPA Members

The N1PA contras enables government education and nonprofit agencies a purchasing solution that satisfies most agencies
competitive bid requirements The Property Room contract broadens the depth and breadth of competitively awa rded services

available to N1PA member agencies

Founded by forme police ofiicersProperty Room providesan auction platform for products from over2400 police departments and

municipalities nationwide Property Room auctions cover practicall every categorofconsumer goods from watches laptops and

power tools to jewelry coinsand cars Unique and offbeat items on the website have included eighperson bikes Persian rugs

signed art and surfboards

Property Room looks forward to working with N1PAs30000nationwide members said PJ Bellomo CED for Property Room We

expect ourcustomer base and online experisewill prove to be a great fit for their membecagencies Property Room has earned the

trust of aver 1 million registered users nationwide who value the securityand savings offered on the site backed by superior
customer service Based on years of experience Property Room generates acturate produtt descriptions destroys couperfeit

merchandise anddelivers a positive experientefor shoppers

According o Kelly McAllister Contract Manager for Auction Services at NJPA PropertyRoom is well known for its full service

approach and is the only vendor who will come and take away your problemsantsend you back money McAllister added This

contract awardvdth Property Room is an ideal fit for our Auction Services Contract We are very proud to have Property Room

namedavendorpartner as their levelof service absolutely minimizes the adminisrativeburden and work demands made on our

memberi staff PropertyROOm provides our members total transparency into the auction process while fully accounting for every

item sent to themand has he proven ability to carry out a national contract purchasingprogram to our members

AboutProperty Room

Property Room works with many of the largest law enforcement agencies in the country including the NYPD LAPD Houston Police

Department and BostonPoliceDepartment among others Auctions also include merchandise from wholesale liquidators attracted

by the active national audience of bidders

AboufNlPA

The National Joint Powers Alliance NJPA is a Mtmicipal Contracting governmentagncyestablished through legal statute in 1978

N1PA serves over30000Members throughout the nation with competitively avrarded purchasing solutions from industryleading
vendors

About Contract ff042911PRC For more information

Kelly McAllister htrolwwwnioamooorr
2188945468 htailvnyvorooerivroomtom

keilvmcaisernioacoooors
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PRtPERTY
z

5257 Buckeystown Plke Suite 475

Frederick MD 21704

Tel 2407519123

Fax 2402300229

Federal Tax ID860962102

Property Disposition Service Agreement
Version date 2012May

Owner Name NJPA Agreement
NEW SMYRNA BEACH POLICE DEPARTMENT Yes No

Mailing Address NJPA Member

37556
246 INDUSTRIAL PARK AVENUE

City State Zip Signature Date

NEW SMYRNA BEACH FL 32168 MARCH 12 2013

Telephone Automatic Renewal

3864242220 Yes No

Fax Expiration Date if not automatic

3864242236 renewal

Primary Contact Name QUARTERMASTER DIANA FLOYD Primary Contact Email

Primary Contact Phone DFLOYD@CITYOFNSBCOM
3864242230

This agreement Agreement documents the terms and conditions underwhich PropertyRoomcom
Inc a Delaware corporation Contractor will provide storage auction and disposition services

Services on behalf of owner named above Owner

At request of Owner Contractor agrees to establish separate accounts underthe terms of this Agreement
for any other departments or agencies related to Owner for purposes of complying with Owners financial

accounting requirements Contractor also recognizes the common practice in many jurisdictions to permit
related agencies the opportunity to use the services in this Agreement to Piggyback according to the

terms and pricing contained herein

Contractor further stipulates that any municipal county or state governmental agency located in the
same state as Owner may also Piggyback this Agreement Owner acknowledges Contractor has advised

Owner about Contractorsnationally awarded contract vendor status from the National Joint Powers
Alliance NJPA for Services described in this Agreement and Owner can obtain complete details of the

related RFP process atwwwNJPAcooporg

This Agreement comprises the entire agreement between Contractor and Owner relating to the storage
auction and disposition of property and supersedes any prior understandings agreements or

representations by or between the parties be they written or oral

wwwPropertyRoomcom Page 1 of 7
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PropertyRoomcom Property Disposition Service Agreement

1 Items Requiring Services Owner will designate items of property Property it desires to provide to
Contractor for Services For the sake of clarity in this Agreement Property means smaller items
such as jewelry electronics bicycles and surplus spare parts as well as larger items such as cars

trucks planes or industrial compressors Contractor retains the right to accept or reject certain

Property in its sole discretion

2 Title to Property Owner shall retain legal title to Property until it is purchased by auction or

otherwise disposed of in accordance with the Agreement at which time Owner will be deemed to

have transferred title to the purchaser or other acquirer of the Property the Buyer Owner appoints
Contractor as its representative and instrumentality to hold and offer for sale on Ownersbehalf the

Property in accordance with this Agreement Owner appoints Contractor as its attorneyinfactto

sign any and all documents necessary to assign to Buyers all ofOwnersright title and interest in and

to Property sold or disposed OwnersProperty shall at all times before sale or disposition be subject
to the direction and control of Owner Cash receipts accounts receivable contract rights notes
general intangibles and other rights to payment of every kind arising out ofthe sales and

dispositions of Property collectively the Proceeds belong to Owner subject to payment of amounts

owed by Owner to Contractor and to third parties pursuant to this Agreement which amounts shall be
disbursed by Contractor on behalf of Owneras provided herein

3 Services Offered Contractor offers four Services for storage auction and disposition of Property
Owner may use all or any combination of Services depending on Ownersneeds as well as the type
and nature of Property Descriptions below summarize the four Services Attached data sheets

incorporated by reference provide more details for each Service

As and when applicable for all four Services Contractor agrees to use commercially reasonable
efforts to store and auction Property as well as to dispose of Property not purchased at auction
subject to the ultimate control of Owner Contractor shall sell and dispose of Property as is without

any liability to Owner Contractor is solely responsible for identifying and resolving sales and use tax
issues arising from Property sales including charging collecting and remitting such taxes

a Portable Service The Portable Service applies to Property items small enough to be pickedup
and loaded onto box trucks Contractor will on Ownersbehalf as its representative pickuptest

if applicable and practicable erase or destroy in the case of electronic goods hard disks and

SIM cards photograph research store and list Property for sale by intemet auction to the public
on one or more domains selected by Contractor Typical Property processed under the Portable
Service include law enforcement property and evidence items approved for disposition seized

items municipal surplus and abandoned property as well as lost and found items

b Gold Service The Gold Service applies to Property items too large for pickup in a box truck and

for which Owner agrees to auctioninplaceAt Ownersrequest Contractor will list such Property
for sale by intemet auction to the public on one or more domains selected by Contractor

Contractor will use descriptions and digital photographs supplied by Owner For the sake of
clarity with Gold Service Contractor will not pickupand store Property but rather Ownerwill
maintain physical control until transfer of title to Buyers Contractor will complete auctions and

collect funds from Buyers and then provide Owner and Buyers mutual contact information to

facilitate Property pickupby Buyers Typical Property processed under the Gold Service includes
cars and trucks located too far from storage yards to make it economically feasible to tow
additional items include large compressors generators etc

c Titanium Service The Titanium Service applies to Property vehicles seized and or impounded
by law enforcement agencies At Ownersrequest Contractor will receive tows of seized and

impounded vehicles at local yard facilities Yards storing vehicles while awaiting Owner

decision on whether to release avehicle to a citizen or send to auction For releasetocitizen

vehicles Released Vehicles Contractor will process paperwork and collect storage fees from

citizens Alternatively Contractor will on Ownersbehalf as its representative clean photograph
store and list the Property for sale by Internet auction to the public Contractor offers Titanium
Services in conjunction with subcontractor Copart Inc a publicly traded company
Subcontractor with approximately 150 Yards around the US

wwwPropertyROOmcom Page 12 of 7
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PropertyRoomcom Property Disposition Service Agreement

d Platinum Service The Platinum Service applies to the auctioning of municipal fleet vehicles and

surplus equipment ie Property At Ownersrequest Contractor will tow the Property to or take

delivery at Yards Contractor will on Ownersbehalf as its representative tow verify drivability
clean photograph store and list Property for sale by Internet auction to the public Contractor
offers Platinum Services in conjunction with Subcontractor Typical Property sold underthis

service include municipal fleet vehicles such as automobiles and light trucks as well as specialty
equipment such as fire trucks ambulances trash collection trucks and other large public works

equipment

4 Terrn and Termination
a The Agreement will become effective upon signature by the parties the Signature Date and as

indicated in the top section of this Agreement will continue for either

1 An initial term of1year from the Signature Date and thereafter will automatically renew for

consecutive1year terms unless written notice ofnonrenewal is provided by either party to

the other at least 60 days prior to the expiration of the then current term or

2 An initial term specified by the Owner of at least1year after which a renewal agreement will

be required by the Owner If Owner selects this option Contractor will send Owner a Notice

of Renewal 60 days prior to Agreement expiration
b The Agreement may be terminated by either party upon 30 days prior written notice to the other

party
c The rights of the parties to terminate the Agreement are not exclusive of any other rightsand

remedies available at law or in equity and such rights will be cumulative The exercise of any
such right or remedy will not preclude the exercise ofany other rights and remedies

d Notwithstanding any termination by either party of the Agreement Contractor will continue to

remit Proceeds arising under the Agreement net of amounts owed by Owner to Contractor and to

third parties pursuant to the Agreement in connection with any sales made before the effective

date ofthe termination At the time of termination any unsold inventory shall continue to be
auctioned by Contractor or disposed on behalf of Owner or returned to Owner at Owners

election and cost

5 Allocation of Sales Proceeds
For all Services Winning Bid means the highest amount committed and paid by any auction

participant Buyer for a Property item sold For the sake of clarity Winning Bid does not include

shipping buyer or other fees nor does Winning Bid mean or include an amount that a Buyer commits

to pay but later fails to pay

a Portable Service

1 Sales Price Total Proceeds paid by Buyer shall be called Sales Price Sales Price shall

include the Winning Bid plus fees the Fees such as shipping and handling taxes and

insurance costs associated with the transaction and paid by Buyer
2 Transaction Costs Contractor shall utilize Fees and not the Winning Bid to pay or remit

costs for shipping and handling taxes and insurance

3 Contractor Commission For each item of Property Owner will pay to Contractor a fee the
Contractor Commission equal to 50 of the first1000 of the Winning Bid and 25of the

Winning Bid portion if any that exceeds1000 The amount of the Winning Bid remaining
after deduction and payment ofthe Contractor Commission will be called OwnersGross

Proceeds

4 Processing Costs Credit card processing costs Credit Card Cost and affiliate processing
fees the AfFliate Fees which include commissions and processing costs paid to third

parties if such a third party sent the winning bidder to the website will be borne by Owner

and Contractor in proportion to the ratio of OwnersGross Proceeds to Contractor

Commission Ownersportion of Credit Card Cost and Affiliate Fees collectively the

Processing Costs will be paid by Contractor to applicable third parties on Owners behalf

5 Net Proceeds OwnersNet Proceeds shall mean the amount of the Winning Bid paid to

Owner after deduction and payment of Contractor Commission and Processing Costs
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PropertyRoomcom Properly Disposition Service Agreement

6 Fuel Surcharge For Portable Services Contractor does not charge pickupfees hourly
labor rates or mileage charges However if and when fuel prices rise above a level as shown
in the schedule below a fuel surcharge Fuel Surcharge will be paid to Contractor out of
Owners Net Proceeds for each manifest of Portable items Contractor tracks benchmark

average retail diesel prices as published online by the Energy Information Administration of
the US Department of Energy and resets the Fuel Surcharge quarterty based on average
weekly pricing from the prior quarter Fuel Surcharges if any are deducted from monthly
OwnersNet Proceeds

Fuel Surcharge Schedule

Retail Diesel pergaq FuelSurcharge

250 000
250 to 299 1240
300 to 349 2480

350 to 399 3720
400 to 449 4960

Divides across locationsandorsubaccounts pickedupsame day
Table continues at same rate of1240 increments per050per gal change in Retail Diesel

7 Disposal To the extent that Property is not sold by auction Contractor will dispose of

Property in acommercially reasonable manner including but not limited to sending to

recycling landfill or scrap processor Owner understands and agrees
a For Property not sold by Auction disposition activities create additional Contractor

processing costs the Disposal Costs and potentially a disposition Sales Price the
Disposition Proceeds

b Disposal Costs include but are not limited to labor cost of reloading Property onto a

truck labor and vehicle costs associated with transporting Property for disposition and

thirdparty fees such as landfill recycling and hazardous material disposal fees

c Disposition Proceeds include but are not limited to a Sales Price obtained for scrap
metal

d Contractor will bear the burden of Disposal Costs

e Contractor will retain Disposition Proceeds if any as an offset to Disposal Costs except
if Disposition Proceeds for an item of Owner Property exceed 250 in which case Owner

shall be entitled to retain a portion of Disposition Proceeds calculated in accordance with

Section Sa above provided that Disposition Proceeds will be deemed be equivalent to

Winning Bid and the Disposal Costs will be deducted as a processing cost under

Section 5a4above

b Gold Service

1 Sales PNce Transaction Costs Processing Costs Net Proceeds Same as in 5a1
Sa25a4 and 5a5

2 Contractor Commission Foreach item of Property sold at auction Owner will pay to

Contractor a fee equal to 5of the Winning Bid In addRion Contractor will separately
charge Buyer a 15 buyerspremium paid directly to Contractor by Buyer the Buyers
Premium

c Titanium Service Owner will pay Contractor aContractor Commission Tow Fees and

Storage Fees as described below

1 Contractor Commission For each item of Property sold at auction Owner will pay to

Contractor a fee equal to 125of the Winning Bid

2 Tow Fees For vehicles that can be hauled on a standard vehicle transporter such as

automobiles and light trucks tow services are provided for free within thirty nautical miles of

any Yard A 10 tow fee applies for every additional 10 nautical miles or portion thereof over
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the first 30 free nautical miles Foroversized vehicle tows eg cranes buses backhoes
etc Contractor will seek competitive bids from several haulers and Owner may choose
which company to use In addition fees for acquiring titles on behalf of Owner if any will be
borne entirely by Owner

3 Buyer Fees Subcontractorwill charge fees to Buyers for additional services such as lot
access vehicle loading assistance shipping and transportation and other services

4 Storage Fees For Owner vehicles sold at auction daily storage fees Owner Storage Fees
equal500per vehicle per day For Release Vehicles daily storage fees C@izen Storage
Fees equal 1000per vehicle per day Owner has the right to charge citizens higher
storage fees for Release Vehicles and Contractor will collect such fees along with other
citizen fees set by Owner such as tow charges administrative charges court processing
fees etc Citizen Payments

5 Net Proceeds OwnersNet Proceeds shall mean the amount of the Winning Bid plus
Citizen Payments rf any paid to Owner after deduction and payment of Contractor

Commission Tow Fees rf any Owner Storage Fees Citizen Storage Fees and any other
fees for ancillary services requested by Owner such as title fees decal removal etc

d Platinum Service Owner will pay Contractor a Contractor Commission andTow Fees as

described below Note There are no storage fees for Platinum accounts

1 Contractor Commission Same as 5c1
2 Tow Fees Same as 5c2
3 Buyer Fees Same as Sc3
4 Net Proceeds Same as 5c5

6 Payment Terms Once amonth Contractor will remit to Owner the Owners Net Proceeds arising
from completed sales and Services rendered during the prior month Sales are deemed completed
when all items comprising a line item on the original manifest or other list of Property are sold Wdh

each payment of OwnersNet Proceeds Contractor will make available to Owner online a report
setting forth the following information for the immediately preceding month

a Completed sales during the prior month including the total amount of related Proceeds collected
Citizen Remittances if any Contractor Commissions the Owner and Contractor share of

Processing Costs Tow Fees if any Owner and Citizen Storage fees if any any applicable
Title Fees andorFuel Surcharges and Owners Net Proceeds

b Other dispositions of Property during the month and

c The Property if any inventoried by Contractor at end of month

Contractor Obligations With respect to Contrectorsdelivery of Services

a Contractor will exercise due care in the handling and storage of Property
b Contractor shall keep Property free of liens security interests and encumbrances and shall pay

when due all fees and charges with respect to the Property
c Contractorshall sign and deliver to Owner any UCC1financing statements or other documents

reasonably requested by Owner
d Contractorshall obtain and maintain insurance in an amount determined by Contractor not less

than the replacement value of Property in its possession The insurance will cover the Properly
against fire theft and extended coverage risks ordinarily included in similar policies Contractor

shall give Owner acertficate or acopy of each ofthe above upon Owners request
e Contractor agrees in order to help Owner comply with local public notification statutes if any as

well as to help Owner achieve higher Winning Bids to allow Owner to place one or more clickable

links the Links from one or more Owner websites towwwPropertyRoomcom or other

websites Contractor uses for sale of Owner items Contractor agrees to supply technical

requirements for Links to Owner

8 Owner Obligations While this Agreement is not exclusive and has no minimum requirements
Owner wilt use reasonable efforts to provide Contractor such Property as becomes available for sale

Owner will complete paperwork reasonably necessary to convey custodial possession of Property
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items to Contractor including a written manifest or list that describes the items of Property in
sufficient detail for identification

Owner agrees it will not knowingly provide Property that is illegal or hazardous or infringes the
intellectual property rights of any third party Prohibited Property including but not limited to

explosives firearms counterfeit or unauthorized copyrighted material knockoffspoisons or

pharmaceuticals In the event Contractor determines in good faith that any Property consists of
Prohibited Property Contractor shall have the right to immediately suspend or cancel even if

completed any auction or disposal of such Property and may refuse to sell offer to sell or otherwise

dispose of such Property To the extent requested by Contractor Owner will provide reasonable
assistance in determining whether such Property in fact consists of Prohibited Property

In the event any Buyer asserts aclaim that any Property consists of Prohibited Property and
Contractor determines in good faith that such claim is reasonably likely to be determined to be
corect Contractor may in its discretion accept the return of such Property and refund the Sales
Pdce for such Property to Buyer in which event Contractor may then destroy such Property or return

such Property to Owner and such refunded Sales Price shall be deducted from future remittances of
Owners Net Proceeds made by Contractor

9 Restrictions on Bidding Contractor and its employees and agents may not directly or indirectly bid
for or purchase auctioned Property on Contractor websites

10 Representations and Warranties of Owner Owner hereby represents warants and covenants as

follows the Conditions Precedent
a Property delivered to Contractor is available for sale to the general public without any restrictions

or conditions whatever and does not consist of Prohibited Property and
b Owner has taken necessary actions for Owner to auction the Property or to transfer title to the

Property to Buyers

11 Books and Records Contractor will keep complete and accurate books of account records and
other documents with respect to the Agreement Books and Records for at least 3 years following
Agreement expiration or termination Upon reasonable notice Books and Records will be available
for inspection by Owner at Ownersexpense at the location where Books and Records are regularly
maintained during normal business hours

12 Assignment The Agreement may not be assigned in whole or in part by either ofthe parties
without the prior written consent ofthe other party which consent may not be unreasonably withheld
or delayed Notwithstanding the foregoing an assignment of the Agreement by either party to any
subsidiary or affiliate or a third party acquisition of all or substantially all of the assets of such party
will not require the consent of the other party so long as such subsidiary affiliate or acquiring entity
assumes all of such partys obligations under the Agreement No delegation by Contractor of any of
its duties hereunder will be deemed an assignment of the Agreement nor will any changes in control
or any assignment by operation of law by either party Subject to the restrictions contained in this
section the terms and condidions of the Agreement will bind and inure td the benefit of each ofthe

respective successors and assigns ofthe parties hereto

13 Notices Any notice or other communication given under the Agreement will be in writing and
delivered by hand sent by facsimile provided acknowledgment of receipt thereof is delivered to the

sender sent by certified registered mail or sent by any nationally recognized overnight courier

service to the addresses provided on the signature page of the Agreement The parties may from

time to time and at any time change their respective addresses and each will have the right to specify
as its address any other address by at least 10 days written notice to the other party

14 Interpretation Whenever possible each provision of the Agreement will be interpreted in such a

manneras to be effective and valid under applicable law but ifany provision of the Agreement is held

to be prohibited by or invalid under applicable law such provision will be ineffective only to the extent
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of such prohibition or invalidity without invalidating the remainder ofsuch provision or the remaining
provisions of the Agreement The Agreement headings are inserted for convenience of reference only
and shall not constitute a part hereof

15 Governing Law The internal law and not the law of conflicts of the state in which Owner is located
will govern all questions concerning construction validity and interpretation of the Agreement and the

performance of the obligations imposed by the Agreement The proper venue for any proceeding at

law or in equity will be the state and county in which the Owner is located and the parties waive any
right to object to the venue

16 Further Assurances Contractor and Owner will each sign such other documents and take such

actions as the other may reasonably request in order to effect the relationships Services and
activities contemplated by the Agreement and to account for and document those activities

17 Relationship of the Parties No representations or assertions will be made or actions taken by either

party that could imply or establish any joint venture partnership employment or trust relationship
between the parties with respect to the subject matter ofthe Agreement Except as expressly
provided in the Agreement neither party will have any authority or power whatsoever to enter into any
agreement contract or commitment on behalf ofthe other or to create any liability or obligation
whatsoever on behalf of the other to any person or entity Whenever Contrector is given discretion in
the Agreement Contractor may exercise that discretion solely in any manner Contractor deems

appropriate Contractor shall not be liable to Owner for any Losses incurred by reason of any act or

omission pertormed or omitted by Contractor in good faith on behalf of the Owner and in a manner

reasonably believed to be within the scope of authority conferred on Contractor by the Agreement
except that Contractor shall be liable for any such Losses incurred by reason of Contractorsfraud
gross negligence or willful misconduct

18 Force Majeure Neither party will be liable for any failure of or delay in performance ofthe Agreement
for the period that such failure or delay is due to acts of God public enemy war strikes or labor

disputes or any other cause beyond the parties reasonable control each a Force Majeure it being
understood that lack offinancial resourceswill not to be deemed a cause beyond a partys control

Each party will notify the other party promptly of any Force Majeure occurrence and carry out the

Agreement as promptly as practicable after such Force Majeure is terminated The existence of any
Force Majeure will not extend the term of the Agreement

This Agreement including all of the terms and conditions set forth above as well as the data sheet

attachments for the four Contractor service offerings and any addendum prepared by the Owner indicate
inclusion of Owner Addendum by checking here comprises the entire Agreement between the

Parties This Agreement cannot be modified except in writing by the duly authorized representatives of

both parties

OWNER CONTRACTOR

Signor Name MICHAEL BROUILLETTE

Signor Title
INTERIM

CRIFE OFPOLICE
Signature wL cps

Date
MARCH 17 013

wwwPropertyRoomcom Page 7 of 7

Regular Meeting - March 26, 2013

Page 96 of 631



POrtcJeS Auction Service

PropertyRoomcomsPortable Items auction program specializes in selling abandoned seized
and recovered property as well as evidence items no longer required to be retained by your

department We also accept items of surplus municipal property that can easily be transported
by our trucks back to our processing centers

Our Portable Items program service includes supplying you manifest forms and bar code labels

regularly scheduling pickupdates from our fleet of trucks photographing cleaning sorting
and assessing the condition of the items you send us reasonable repairs of items research and

evaluation of items to enhance their salability appraisals or certification when we feet that would

increase bidding interest listing your property in our online auction catalogue exposing your

property to our more than 12 million registered and verified bidders conducting the online

auction using our proprietary technology processing payments from successful bidders either by
credit card or PayPal accounts shipping items to purchasers providing 24x7x365 email support to

customers maintaining live customer support facilities for your agency to contact us during
business hours remitting payments to you each month We also provide a detailed audit trail for

all property provided to us for sale that records all bids received the successful bidder and the

payment terms These reports are available to you via an online access into our servers we

provide for your account so you always have the latest data available for your own internal
reporting and accountability requirements

We provide an exclusive free service to the public for return of their lost or stolen items If

citizens prove any item on our site is rightfully theirs we will after consultation with your
staff arrange to return the property to them free of all charges

The benefits of using our services are ease of use a reliable process for periodic purges of your

property and evidence rooms reduction in staff time spent on routine processing and redeploy
ment to higher value assignments higher returns on property sales from attracting more and

better bidders making more and higher bids and our detailed reports that help you maintain

tight accountability on the assets you are responsible for protecting

Fee Structure

Your agency gets 50 of the first1000 of sales

receipts for each item

Plus

Your agency gets 75of all sales receipts exceeding
1000 per item

PROPERTY
iZQOMCOM
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GOC Auction Service

PropertyRoomcomsGold auction program specializes in selling abandoned seized

and forfeiture vehicles as well as fleet vehicles and other large pieces of property
which do not lend themselves to truck transport to our processing centers

Our Gold program service includes uploading up to ten digital photographs and a

vehicle description from your staff describing and listing your vehicles or other

equipment in our online auction catalogue conducting an online auction that reaches

our more than 12million registered and verified bidders selling your property to

the highest bidder collecting the successful bid payment and remitting the proceeds
due to your agency We also provide a detailed audit trail for all property provided to

us for sale that records all bids received the successful bidder and the payment
terms These reports are available to you via an online access into our servers we

provide for your account so you always have the latest data available for your own

internal reporting and accountability requirements

Once the auction is completed and we have collected the funds we put the successful

bidder in touch with your agency to facilitate title and registration transfer and

delivery of the item

The benefits of using our services are easeof use reduction in staff time spent on

routine processing and redeployment to higher value assignments higher returns on

vehicle sales from attracting more and better bidders making more and higher
bids and our detailed reports that help you maintain tight account

ability on the assets you are responsible for protecting

Fee Structure

Your agency gets 95 of sales proceeds

Q We retain 5 of sales proceeds

PROPERTY
A 1ZOOMCOM
u
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PropertyRoomcom and Copart Inc both leaders in online auctions have joined
forces to create afullservice solution for the public sector marketplace We specialize
in selling abandoned seized and forfeiture vehicles as well as fleet vehicles

Our Platinum program service includes towing vehicles from either your agency storage
location or from your contract local tow companies cleaning and photographing your
vehicles describing and listing your vehicles in our online auction catalogue conduct

ing public inspection periods conducting an online auction that reaches a local as

well as national and international audience of bidders selling your vehicles to the

highest bidder collecting the successful bid payment facilitating titleand registration
transfer delivering the vehicle to the successful bidder and remitting the proceeds
due to your agency We also provide a detailed audit trail We record all bids received
the successful bidder the payment terms and the title transfer information These

reports are sent to your agency at the conclusion of each sale week so you always have the

latest data available for your own internal reporting and accountability requirements

Our towing services are free for automobiles and small trucks if your pickup
location is within 30 nautical miles of our local yard facility Heavy equipment
towing is charged at our cost

The benefits of using our services are ease of use reduction in staff time spent on

routine processing and redeployment to higher value assignments less cost for storage
and towing charges higher returns on vehicle sales from attracting more and better

bidders making more and higher bids Automated processing of title and registration
documents by our staff saves both time and money for your agency and our detailed

rnnnrtc hnln vnU maintain tight accountability on the assets you are respon
le for protecting Because we also can process totaled and

wrecked vehicles we provide a 100 solution to your

disposition needs and minimize the number of vendors

you have to work with and oversee

Copart

Fee Structure

Your agency gets 875of sales proceeds

We retain 125of sales proceeds

PROPERTY
1ZQOMCOM
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PropertyRoomcom and Copart Inc both leaders in online auctions have joined forces to

create afullservice vehicle disposition solution for the public sector marketplace We

specialize in selling abandoned seized and forfeiture vehicles as well as fleet vehicles

Our Titanium program service includes towing vehicles from either your agency storage
location impound lot or local tow companies storing your vehicles while awaiting resolu

tion of their legal status or while awaiting citizen reclamation processing citizen
returns upon proof of clearance from your agency scheduling for sale all vehicles

approved for disposition by your agency cleaning and photographing your vehicles
describing and listing your vehicles in our online auction catalogue conducting public
inspection periods conducting an online auction that reaches a local as well as national

and international audience of bidders selling your vehicles to the highest bidder collect

ing the successful bid payment facilitating title and registration transfer delivering the

vehicle to the successful bidder and remitting the proceeds due to your agency We also

provide a detailed audit trail We record all bids received the successful bidder the

payment terms and the title transfer information These reports are sent to your agency
at the conclusion of each sale week so you always have the latest data available for your
own internal reporting and accountability requirements

The benefits of using our services are ease of use reduction in staff time spent on

routine processing and redeployment to higher value assignments less cost for storage
and towing charges higher returns on vehicle sales from attracting more and better

bidders making more and higher bids Automated processing of title and registration
documents by our staff saves both time and money for your agency and our detailed

reports help you maintain tight accountability on the assets you are responsible for

protecting Because we also can process totaled and wrecked vehicles we

provide a 100 solution to your disposition needs and minimize the

number of vendors you have to work with and oversee

Fee Structure

Copart

Your agency gets free towing for automobiles and

light trucks for the first 30 nautical miles

Your agency pays only500per day for storage

Your agency receives a rebate of the500 per day
storage on citizen returns when citizens pay a 1500

per day storage charge
Your agency gets 875of sales proceeds

PROPERTY
IZOOMCOM

i
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Information Required for New AccountSet Up

Once we have the signed agreement we will provide you with a password and log on for

your access into our Agency Web system which permits you to track all actions on any

assets you give us to sell from the time of listing right through sale and collection of the

funds and remittance of the funds to your account We need the following seven

questions answered so we can get your new account established on our system

Checks Payable to and address to be mailed to

2 Main Pick up Location of property

3 Main Contacts name title telephone fax and email information For the

following receives a Welcome call from New Client Services mailed the double bar

codes mailed the monthly checks Contacted every 30 days for pickups and scheduled

as needed and has primary access to the Agency Web system for tracking and auditing
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4 Any other Dept Personnel that you want to access Agency Web with a Name

Title andeMail address

5 Name email and telephone number of the person responsible far your

departmentsweb site who will coordinate putting the notice to the public link on your

site to ours with our IT staff

6 2 good times and Days for the Main contact to receive a Teleconference

Welcome Call I will confirm the time and date as soon as I get confirmation from our

Client Services Manager and then send you a free dial in phone number and an access

code

7 Name email and telephone number of the person responsible for media

relations in your department who should deal with our marketing staff regarding any

media inquiries
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AGENDA ITEM SUMMARY

Department Making Requeat Planning Department

Meeting Date let Reading 3262013 2nd Reading

Action Item Title LA113 Ocean DriveSpyglass HOA

Agenda Section Consent X Public Hearing Special Items

Summary Explanation and Backeround

Linda Fox 106 Ocean Drive New Smyrna Beach Florida 32169 applicant on

behalf of the Spyglass Home Owners Association PO Box 2319 New Smyrna
Beach Florida 32170 requests approval of a license agreement to install No

Parking signs and landscaping within the Ocean Drive rightofway

Recommended ActionMotion Approval the License Agreement with conditions

Funding Analysis Budgeted NA Ifnot budgeted recommended funding
account

Exhibits Attached Staff Report dated3262013

Reviewed B Name Si nature
De artment Director Gail Henrikson

City Attorne Frank Gummey
Cit Mana er Pam Bran accio

Commission Action

4
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CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES

LA113 Ocean DriveSpyglass HOA
License Agreement

March 26 2013

I Summary

A Applicant Linda Fox 106 Ocean Drive New Smyma Beach Florida

32169 on behalf of the Spyglass Home Owners Association PO Box

2319 New Smyrna Beach Florida 32170

B Request Approval of a license agreement to install No Parking signs
and landscaping within the Ocean Drive rightofway

C Site Information The subject area consists of approximately 1300
square feet and is generally located on the north side of Ocean Drive
between North Peninsula Avenue and Spyglass Lane see attached

Location Map included as Exhibit A

II Findings

A The applicant is requesting to install landscaping including five Phoenix

Sylvestris or Silver Date Palms along the north side of Ocean Drive

adjacent to parcel 740503000002 The applicant also wishes to install

No Parking signs in the area of the landscaping Exhibit B

B The Phoenix Sylvestris is listed on the New Smyrna Beach Tree List for

medium and large trees The Silver Date Palm has an estimated 20 year
crown of 26 feet A noted issue of the Silver Date Palm is a sensitivity to

freezing

C The New Smyrna Beach Police Department has reviewed the application
and offered no objection to the location of the trees and No Parking
signs

D Exhibit C is the License Agreement signed by the applicant including the

proposal for the landscaping and signage

E Spyglass Lane is the northbound leg at the west end of the proposed
landscape area Spyglass Lane is palm tree lined and has no parking
signs Photos of the site and of the adjacent Spyglass Lane are attached

as Exhibit D
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CITY COMMISSION
LICENSE AGREEMENT Ocean DriveSpyglass HOA

March 26 2013

1

2 F The irrigation to the area is to be provided from the parcel addressed as

3 104 Ocean Drive A statement from the owner of 104 Ocean Drive is

4 attached as Exhibit E

5

6
7 III Recommendation
8
9 Staff recommends approval of the License Agreement

10

11
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CITY COMMISSION

LICENSE AGREEMENT Ocean DriveSpyglass HOA
March 26 2013

1
2

Exhibit A Location Map

LOCATION MAP LA113

3
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CITY COMMISSION
LICENSE AGREEMENT Ocean DriveSpyglass HOA

March 26 2013

1

2

3

Exhibit B Site Sketch
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CITY COMMISSION
LICENSE AGREEMENT Ocean DriveSpyglass HOA
March 26 2013

1 Exhibit C Draft License Agreement to be edited and executed between property
2 owner and City ofNew Smyrna Beach
3

Retum Recorded Document to
4 City of New Smyrna Beach

5 210 Sams Avenue
New Smyrna Beach FL 32168

RIGHTOFWAYLICENSE AGREEMENT

THIS LICENSE AGREEMENT is made and entered into this day of

20 by and between the CITY OF NEW SMYRNA BEACH a

nda municipal corporation hereinafter City and

OtlqPS tb property owner name
property owner address hereinafter

Licensee

PREMISES

WHER AS the City agrees that the improvement plan for the

improvements depicted on Exhibit A attached hereto

nd i o orated here y reference comes within the intent of established City policy
and

WHEREAS the improvement plan encompasses part of a City rightofway
known as VOSo3 oD OOn a street name a foot wide City rightofway
as depicted in Exhibit B attached

hereto and incorporated herein by reference and

WHEREAS the LicenseeYSrFSf N4lY property owner name
is the owner of real property abu i KaS3muuo street name located in the

Smnelftsf subdivision the legal description of that property is as follows

insert legal description

WHEREAS the City is willing to license incidental private use of public property
in exchange for appropriate protection of the public interest and sufficient contribution of

the Licensee to expenses incurred in the improvements and maintenance of the

PPUntU2 street name rightofway

Page 2 of 10

License Agreement Improvements in the RightofWay
February 28 2010
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CITY COMMISSION
LICENSE AGREEMENT Ocean DriveSpyglass HOA

March 26 2013

Exhibit C Continued

2 WHEREAS at its regular meeting held insert
3 date of City Commission approval the City Commission approved allowing the
4 driveway paving improvements depicted on Exhibit A within the

11405 03 00 00o a street name rightofway with conditions

NOW THEREFORE in consideration of the premises and mutual covenants

contained herein the parties agree as follows

1 The City hereby grants to the Licensee a license to enter upon and to
utilize the rightofway knownasKOSovooaa street name located
and situated in New Smyrna Beach Volusia County Florida as depicted in Exhibit A
for the purposg of installation maintenance repair replacement and removal of

N6aLsiautl lodcrnN description of improvements hereinafter
Imp ements approve by the City as depicted in Exhibit A

2 All improvements uses and activities shall comply with the terms and conditions
of this License Agreement and exhibits hereto

3 The Licensee agrees to apply for all required permits for the

improvements depicted on Exhibit A within thirty 30 days of the execution of this

agreement by the City Failure to apply for the required permits will result in
revocation of the City Commissions approval

4 Licensee agrees to construct andor install the improvements depicted on

Exhibit A in a manner that allows a positive flow for the stormwater runoff Such
constructioninstallation shall be shown on the building permit application submitted for
the proposed improvements

5 Licensee agrees to construct the improvements depicted on Exhibit A

in order to ensure that the improvements are located at least 30 feet from any stop sign
or traffic control device If applicable all traffic control devices shall be shown on the

building permit application submitted for the proposed improvements

6 Licensee agrees to complete all constructionrnstallation activities within

sixty 60 days of City Commission approval of this Agreement Failure to complete all
constructioninstallation activities within sixty 60 days shall result in revocation of the

City Commissions approval
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CITY COMMISSION

LICENSE AGREEMENT Ocean DriveSpyglass HOA

March 26 2013

Exhibit C Continued

3 7 The Licensee jointly and severally assumes all responsibility for the

4 maintenance and if necessary replacement of the improvements described herein and
as depicted on Exhibit A

8 The Licensee agrees upon thirty 30 days written notice form the City to

maintain repair or replace all improvements which require maintenance repair or

replacement If no remedy is made within the specified time the City reserves the right
to remove all improvements without further notice to the Licensee and at sole cost and

expense of the Licensee

9 The City reserves the right to request removal of the improvements
depicted in Exhibit A in the event that the City needs to utilize the property for City
purposes such as road bike path public utility installation or maintenance drainage
improvement or other public uses The City shall endeavor to give at least thirty 30
days prior notice to the Licensee If the improvements are not removed within the time

specified by the City or in cases where emergency work by the City becomes

necessary the City may remove or cause to be removed the improvements without any
liability to the City or obligation to replace same upon completion of the City project

10 The Licensee agrees that no improvements shall be made except as

depicted in Exhibit A or subsequently approved amendments thereto However
improvements may be maintained repaired replaced and removed

11 Licensee agrees to not interfere or restrict public use of the property
described in Exhibit A

12 The license granted by this License Agreement shall be effective during
the period from the date of execution by all parties until terminated in accordance with

the provisions specified herein

13 Any party may terminate this License Agreement upon giving thirty 30
days prior written notice to the other party after which time this License Agreement
shall be of no force and effect Upon termination by any party the City shall have the

option of requiring all improvements to be removed or abandoned in place by the
Licensee or maintained in their present state by the City and without further right or

obligation by the Licensee If the Licensee tenninates this Agreement or otherwise fails
to remain in good standing and in compliance with this Agreement the City may
maintain and repair the improvements and the City shall not be obligated to either
maintain or repair the improvements and the City shall not be liable for either
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Exhibit C Continued

undertaking or failing to maintain or repair the improvements All costs and expenses of
the City resulting from maintenance or repair of the improvements including
administrative expenses attorneys fees and costs and expenses incurred in

establishing and operating a special district shall be chargeable to and assessed by the

City jointly and severally against the lot located within the subdivision as described in
Exhlblt A The City shall have the right to enforce collection of assessments for such
costs and expenses by a lien jointly and severally against the lot which lien shall
include interest at the then highest lawful rate of interest and attorneys fees and costs

for collection thereof The City shall have the right to establish a special district and to
utilize any methods or procedures provided by law or ordinance for imposition and
collection of the assessments described herein

14 This license is given to the Licensee as an accommodation to the

Licensee without any consideration The Licensee acknowledges the legal title of the

City to the rightofway properly described herein and agrees never to deny such title or

to claim title in the Licensees name

15 The Licensee shall exercise the rights privileges and permission granted
herein at the Licensees own risk The Licensee shall not claim any damages from the

City for any injuries or damages in connection with or on account of the exercise of such

rights privileges or permission the condition of the Citys property or the use of the

property The Licensee shall Indemnrfy and hold harmless the City its officers
employees and agents from and against all claims damages losses and expenses

including reasonable attorneys fees and costs arising out of resulting from or in any
way connected with the condition of the Citys property the use of the property the

exercise of the license granted by this License Agreement the failure on the part of the

Licensee to comply with any of the provisions specified herein or the Citys removal of

any improvements depicted in Exhlblt A or otherwise permitted by this License

Agreement The City shall not be Ilable to the Licensee if for any reason the Licensees
use of the property is hindered or disturbed

16 All notices required to be given by any party shall be in writing addressed
to all other parties and delNered by certffied mail telegram or in person to

ATTENTION CITY MANAGER City of New Smyrna Beach 210 Sams Avenue New

Smyrna Beach Florida 32169 for the City and to IP O f3erA 23 f f
property owner name Sovglnu 04 property owner address
for the Licensee or as othervwedesignated in writing to all respective parties

17 This Agreement shall be recorded in the Public Records of Valusia

County Florida Upon execution of this agreement the Licensee agrees to pay the City
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Exhibit C continued

4

an amount equal to the applicable cost of recording this Agreement in the Public
Records of Volusia County Florida

18 This License Agreement constitutes the entire agreement between the

parties There are no further or other agreements or understandings written or oral in
effect between the parties relating to the subject matter hereof This License

Agreement may be amended or modified only by an instrument of equal formality
signed by the respective parties

IN WITNESS WHEREOF the parties hereto have executed this License

Agreement on the respective dates below

WITNESSES

LICENSOR
CITY OF NEW SMYRNA BEACH
FLORIDA a Florida municipal
corporation

Witness 1

Print Name ofltness 1

Witness 2

Print Name of Witness 2

WdJa
Printed Name

By
Adam Barringer Mayor

Attest

By
Johnny Bledsoe City Clerk

LICENSEE

By
Li see Name

PJCHICLZb mil l
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Exhibit C Continued
2

3
4

it ss 2

rinted Name

Witness 1
By

Licensee Name

Printed Name

Witness 2

Printed Name

STATE OF FLORIDA
COUNTY OF VOLUSIA

The foregoing instrument was acknowledged before me this day of

20 by Adam Barringer and Johnny Bledsoe as

Mayor and City Clerk respectively of the City of New Smyrna Beach Florida a Florida

Municipal Corporation on behalf of the City of New Smyma Beach They are

personally known to me and did not take an oath

STATE OF FLORIDA

COUNTY OF VOLUSIA

Notary Public State of Florida

Type or Print Name
Commission No

My Commission Expires

e foregoing instrument was acknowledq of re m thiJ day of

201 by P tiyJ property
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Exhibit C Continued

owner name as owner of the property located at P
property address Heshe is cno

as

My

Approved as to form and correctness

City Attorney
Date
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Exhibit C Continued

Exhibit A Proposed Improvements
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March 26 2013

x

License Agnement
February 2B 2010

Exhibit C Continued

Exhibit A Proposed Improvements
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Exhibit C Continued

Exhibit B Location Map

w

To ses all the details that are visible on the

screen use the Print link next to the map

Regular Meeting - March 26, 2013

Page 118 of 631



CITY COMMISSION

LICENSE AGREEMENT Ocean DriveSpyglass HOA

March 26 2013

Exhibit C Continued

Exhibit B Location Map
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Exhibit D Location Photos

North side of Ocean
Drive Looking east

from Spyglass Lane

Area to be landscaped
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North side ofOcean

Drive Looking west

Spyglass Lane can be
seen in the distance

Area to be landscaped

Palms along Spyglass Lane
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2

Maroh 6 2013

To City of New Smyrna 9each

Exhibit E

City Commission

Re Ooean Drive No Parking signs and Beautification proeot

Dear ladiesGentlemen

Please be advised as property owners of 104 Oaean Drive we wiq be providing the means

for irrigation to thenewlyplanted trees involved in this project

Sincerely

Pete Macek

G
Regina Keane Macek
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AGENDA ITEM SUMMARY

Department Making Requeat Planning Department

Meeting Date lgt Reading 492013 2d Reading

Action Item Title LA213 300 CondictLagger

Agenda Section Consent X Public Hearing Special Items

Summary Explanation and Backeround

Shane Miller 1300 Canal Street New Smyrna Beach Florida 32168 applicant on

behalf of David Lagger 300 Condict Drive New Smyrna Beach Florida 32169

requests approval of a license agreement to install a landscape planter in the

Condict Drive and Pine Street rightofway

Recommended ActionMotion Approval of the License Agreement with conditions

Funding Analyais Budgeted NA Ifnot budgeted recommended funding
account

Exhibits Attached Staff Report dated492013

Reviewed B Name Si ature

De artment Directori Gail Henrikson
Cit Attorne Frank Gumme

Cit Mana er Pam Bran accio i

Commission Action

4
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1 CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES

2 LA213 300 CondictLagger
3 License Agreement
4 April 9 2013
5

6 I Summary
7

8 A Applicant Shane Miller 1300 Canal Street New Smyma Beach Florida

9 32168 on behalf of David Lagger 300 Condict Drive New Smyrna Beach
10 Florida 32169

11

12 B Request Approval of a license agreement to install a landscape planter in

13 the Condict Drive and Pine Street rightofway
14

15 C Site Information The subject area consists of approximately 500 square
16 feet and is generally located on the north east comer of the Condict Drive

17 and Pine Street intersection see attached Location Map included as

18 Exhibit A
19

20 II Findings
21
22 A The applicant has installed a landscape planter in the rightofway of the

23 intersection of Condict Drive and Pine Street The applicant is asking for

24 the landscape planter to be allowed to remain per the site sketch Exhibit
25 B
26

27 B If the license agreement is approved a building permit is still required for

28 the landscape planter
29

30 C The visibility triangle on this property extends twenty five feet east and

3l north from the comer of Condict Drive and Pine Street along the property
32 line Visibility triangles are meant to provide the ability to view cross traffic

33 at an intersection and items that may block the view are limited to a height
34 of three feet The landscape planter itself does not exceed this height
35 limit

36
37 D Exhibit C is the License Agreement signed by the applicant including the

38 proposal for the landscaping and signage
39

40 E Photos of the site are attached as Exhibit D

41
42 III Recommendation

43
44 Staff recommends approval of the License Agreement with the following
45 condition

46 1 The total height of the planter and landscaping that lies within the visibility
47 triangle or in the rightofway adjacent to the visibility triangle of the

48 intersection of Condict Drive and Pine Street may not exceed three feet

49 36 inches in height
1
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1 Exhibit A Location Map
2
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CITY COMMISSION

LICENSE AGREEMENT 300 CondicULagger
April 9 2013

Exhibit C License Agreement
L Retum Recorded Document to

3 City of New SmymaBeach

210 Sams Avenue
4 New Smyma Beach FL 32168

RIGHTOFWAYLICENSE AGREEMENT

THIS LICENSE AGREEMENT is made and entered into this day of

2073 by and between the CITY OF NEW SMYRNA BEACH a

Florida municipal corporation hereinafter City and
David Lagger property owner name
soocpnmaone property owner address hereinafter
Licensee

PREMISES

WHEREAS the City agrees that the improvement plan for the
Lantlscap improvements depicted on Exhibk A attached hereto
and incorporated herein by reference comes within the intent of established City policy
and

WHEREAS the improvement plan encompasses part of a City rightofway
known as soo conalci street name a 12 foot wide City rightofway
as depicted in Exhibit B attached hereto and incorporated herein by reference and

WHEREAS the Licensee oaagasser property owner name
is the owner of real property abutting CondictOrrve street name located in the
coraia subaivlsion waYCer crane subdivision the legal description of that property is as follows

insert legal description

WHEREAS the City is willing to license incidental private use of public propert
in exchange far appropriate protection of the public interest and sufficient contribution of

the Licensee to expenses incurred in the improvements and maintenance of the
caalnDnve street name rightofway

Page 2 of 10
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Exhibit C Continued

2

3

4

WHEREAS at its regular meeting held
date of City Commission approval the City Commission approved
driveway paving improvements depicted on Exhibit A
Conmcnve street name rightofway with conditions

insert
allowing the

within he

NOW THEREFORE in consideration of the premises and mutual covenants
contained herein the parties agree as follows

1 The City hereby grants to the Licensee a license to enter upon and to

utilize the rightofway kndwn as caektome street name located

and situated in New Smyrna Beach Volusia County Florida as depicted in Exhibit A
for the purpose of installation maintenance repair replacement and removal of
Landscape Flamer description of improvements hereinafter
Improvements approved by the City as depicted in Exhibit A

2 All improvements uses and activities shall ccmply with the terms and conditions
of this License Agreement and exhibits hereto

3 The Licensee agrees to apply for all required permits for the

improvements depicted on Exhibit Awithin thirty 30 days of the execution of this

agreement by the City Failure to apply far the required permits will result in

revocation of the City Commissionsapproval

4 Licensee agrees to construct andlor install the improvements depicted on

Exhibit A in a manner that allows a positive flow for the stdrmwater runoff Such

constructioninstallation shall be shown on the building permit application submitted for
the proposed improvements

5 Licensee agrees to construct the improvements depicted on Exhibit A
in order to ensure that the improvements are located at least 30 feet from any stop sign
or traffic control device If applicable all traffic control devices shall be shown on the

building permit application submitted for the proposed improvements

6 licensee agrees to complete all constructioninstallation activities within

sixty 60 days of City Commission approval of this Agreement Failure to complete all

construciionfinstallation activities within sixty 60 days shall result in revocation of the

City Commissionsapproval

Page 3 of 10
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Exhibit C Continued

3 7 The Licensee jointly and severally assumes all responsibility for the

maintenance and if necessary replacement of the improvements described herein and
4 as depicted on Exhibit A

8 The Licenseeagrees upon thirty 30 days written notice form the City to

maintain repair or replace all improvements which require maintenance repair or

replacement If no remedy is made within the specified time the City reserves the right
to remove all improvements without further notice to the Licensee and at sole cost and

expense of the Licensee

9 The City reserves the right to request removal of the improvements
depicted in Exhibit A in the event that the City needs to utilize the property for City
purposes such as road bike path public utility installation or maintenance drainage
improvement or other public uses The City shall endeavor to give at least thirty 30
days prior notice to the Licensee ff the improvements are not removed within the time

specified by the City or in cases where emergency work by the City becomes

necessary the City may remove or cause to be removed the improvements without any
liability to the City or obligation to replace same upon completion of the City project

10 The Licensee agrees that no improvements shall be made except as

depicted in Exhibit A or subsequently approved amendments thereto However

improvements may be maintained repaired replaced and removed

11 Licensee agrees to not interfere or restrict public use of the property
described in ExhibitA

12 The license granted by this License Agreement shall be effective during
the period from the date of execution by all parties untll terminated in accordance with

the provisions specified herein

13 Any party may terminate this License Agreement upon giving thirty 30
days prior written notice to the other party after which time this License Agreement
shall be of no force arid effect Upon termination by any party the City shall have the

option of requiring all improvements to be removed or abandoned in place by the

Licensee or maintained in their present state by the City and without further right or

obligation by the Licensee If the Licensee terminates this Agreement qr otherwise fails

to remain in good standing and in compliance with this Agreement the City may
maintain and repair the improvements and the City shall not be obligated to either

maintain or repair the improvements and the City shall not be liable for either
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CITY COMMISSION
LICENSE AGREEMENT 300 CondictLagger
April 9 2013

1 Exhibit C Continued
2 undertaking or failing to maintain or repair the improvements All costs and expenses of

3 the City resulting from maintenance or repair of the improvements including
4 administrative expenses attorneys fees and costs and expenses incurred in

establishing and operating a special district shall be chargeable to and assessed by the

City jointly and severally against the lot located within the subdivision as described in
Exhibit A The City shall have the right to enforce collection of assessments for such
costs and expenses by a lien jointly and severally against the lot which lien shall

include interest at the then highest lawful rate of interest and attorneys fees and costs
for collection thereof The City shall have the right to establish a special district and to
utilize any methods or procedures provided by law or ordinance for imposition and

collection of the assessments described herein

14 This license is given to the Licensee as an accommodation to the

Licensee without any consideration The licensee acknowledges the legal title of the

City to the rightofway property described herein and agrees never to deny such title or

to claim title in the Licensees name

15 The Licensee shall exercise the rights privileges and permission granted
herein at the Licenseesown risk The Licensee shall not claim any damages from the

City for any injuries or damages in connection with or on account of the exercise of such

rights privileges or permission the condition of the Citys property or the use of the

property The Licenseeshall indemnify and hold harmless the City its officers
employees and agLSnts from and against all claims damages losses and expenses

including reasbnable attorneys fees and costs arising out of resulting from or in any

way connected with the condition of the Citys property the use of the property the

exerese of the license granted by this License Agreement thefailureon the part of the

Licensee to comply with any of the provisions specified herein or the Citys removal of

any improvements depicted in Exhibit A or otherwise permitted by this License

Agreement The City shall not be liable to the Licensee if for any reason the Licensees
use of the property is hindered or disturbed

16 All notices required to be given by any party shall be in writing addressed

to all other parties and delivered by certified mail telegram or in person to

ATTENTION CITY MANAGER City of New Smyrna Beach 210 Sams Avenue New

Smyma Beach Florida 32169 for the City and to DaVle Jagger

property owner name oconaitome property owner address
for the Licensee or as otherwise designated in writirig to all respective parties

17 This Agreement shall be recorded in the Public Records of Volusia

County Florida Upon execution of this agreement the Licensee agrees to pay the City
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Exhibit C continued
an amount equal to the applicable cost of recording this Agreement in the Public

Records of Volusia County Florida

18 This License Agreement constitutes the entire agreement between the

parties There are no further or other agreements or understandings written or oral in
effect between the parties relating to the subject matter hereof This License

Agreement may tie amended or modified only by an instrument of equal formality
signed by the respective parties

IN WITNESS WHEREOF the parties hereto have executed this License

Agreement on the respective dates below

WITNESSES
LICENSOR

CITY OF NEW SMYRNA BEACH
FLORIDA a Florida municipal
corporation

By
Witness 1 Adam Barringer Mayor

Print Name of Witness 1 Attest

Witness 2

Print Name of Witness 2

Witness 1 I
Printed Name

8y
JohnnyBledsoe City Clerk

LICENSE

L e e Name
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CITY COMMISSION
LICENSE AGREEMENT 300 CondictLagger
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Exhibit C Continued
2

3 l 1
4 Witness 2

1 C VIF J1Gihe til hGV
Printed Name

Witness 1

Printed Name

Witness 2

Printed Name

STATE OF FLORIDA

COUNTY OF VOLUSIA

By
Licensee Name

The foregoing instrument was acknowledged before me this day of

2010 by Adam Barringer and Johnny Bledsoe as

Mayor and City Clerk respectively of the City of New Smyrna Beach Florida a Florida

Municipal Corporation on behalf of the City of New Smyrna Beach They are

personally known to me and did not take an oath

Notary Public State of Florida

Type or Print Name

Commission No

My Commission Expires

STATE OF FLORIDA

COUNTY OF VOLUSIA

The foegoing instrument was acknowled ed before me this day of

1EYutyr 201 by v crcvr Property
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I Exhibit C Continued

I
3 owner name as owner of the property located at 3vL tCtleT

4 property address Helshe is personally know to me or has produced
7 as identification and did

Holt
take an oath

Notary Public State of Florida
1

Type or Print NameLirr IPlr0wt c

Commission No DlZjiSI7
My Commission ExpiresS ti

Approved as to form and correctness

Ciry Attorney
Date
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Exhibit C Continued
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Exhibit A Proposed Improvements

300 Conflict Drive Nlonday December 17 2012 Ahotos by Tim Murphy
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LICENSE AGREEMENT 300 CondicULagger
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Exhibit C Continued

Exhibit A Proposed Improvements
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CITY COMMISSION

LICENSE AGREEMENT 300 CondictLagger
April 9 2013

Exhibit C Continued

Exhibit B Location Map
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1 Exhibit C Continued

2 Exhibit B Location Map
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LICENSE AGREEMENT 300 CondicULagger
April 9 2013

15

Exhibit D Location Photos
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AGENDA ITEM SUMMARY

De artment Makin Re uest Asst Cit Mana er

Meetin Date 32613

Action Item Title FIND Grant A lication for Swoo a Site Phase II A lication

Agenda Section Consent

Summary Explanation and Background

As you recall we have applied for FIND grant for the Swoope Site Phase I Design Permitting
and Phase II Construction The cost of the construction ended up higher than anticipated due to

additional requirements by FDOT and site plan requirements I indicated previously that we are

going to seek additional funding from FIND and Volusia County The request to Volusia County
already was sent However attached please find a FIND grant application requesting additional

funding for Phase II at a total estimate of 34200500 with 17100250 city share and matching
funds This matching fund is already budgeted for in this FY 2013 Also Mra Nancy Freeman
Volusia County FIND representative signed the application on 3713As a reminder we have

already obtained the following granta

FIND Phase I Design Permitting 8280000
FIND Phase II Construction 49400000
Volusia County Construction 16880000
FWC Design 6210000

Recommended ActionMotion Staff recommends approval of submitting a FIND grant
a lication to FIND Phase II additional fundin for the Swoo a Site roect

Fundin Anal sis Acct

Exhibits Attached Grant application to FIND PhaseIISwoope Site

ReviewedB Name t Si at vJ

Department Director Khalid Resheidat I 3
Assistant Cit Mana er

Finance Director Althea Philord

Cit Mana er Pam Bran accio eCi

Cit Attorne Frank Gumme

Commission Action
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ATTACHMENTE1

WATERWAYS ASSISTANCE PROGRAM FY 2013

PROJECT APPLICATION

APPLICANT INFORMATION PROJECT SUMMARY

Applicant Cityod New Smyrna Beach

Department City Managers Office

Project Title Swwope Site Public Boat Ramp Parking Restroom Facilities Phase II

Project Director Khalid Resheidat PE Title Asst City Manager

Project Liaison Agent ifdijJerenr from above

Liaison Agent Title

Address

Telephone

Email

Zip Code

Fax

I hereby certify that the information provided in this application is true and accurate

SIGNATURE DATE

PROJECT SUMMARYNARRATIVE Please summarize the project in2 paragraphs or less

The City ofNew Smyrna beach intends to complete phase II ofthe Swoope Site Public Boat Ramp Parkins

and Restroom Facilities known as the Swoope Site This phase will include a restroom navins the parkins lot

improving the entrance to the Swoope Site addins benched and trash receptacles and concrete floating dock

Form No9022

New 121790Rev073002082806

Agenda P1
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ATTACHMENT E2

APPLICATION CHECKLIST 2013

To be completed by the Applicant

This checklist and the other items listed below in items 1 through 14 constitute

your application The required information shall be submitted in the order listed

Any additional information submitted by the applicant is subject to being removed
from the package by District staff prior to presentation to the District Board

because of reproduction and space considerations

Two 2 copies of your application are required One original and one electronic

copy

All information except maps is required to be on 8 12 x 11 aaaer Maps and

drawings may be on 812 x 14 paper and folded to 812x 11 so that they may
be included to hole punch and bound by staff

PROJECT NAME Swoope SitePublic Boat Ramp Parking Reatroom

gYES
NO

District Commissioner Review prior to March Ol
3

y
NOTE For District Commissioner initials ONLY

District Commissioner must initial the yes line on this

checklist for the application to be deemed complete

2 Applicant InfoProject Summary E1 Form No 9022 1 page X
Form must be completed and signed

3 Application Checklist E2Form No 9026 2 pages X

Form must be signed and dated

4 Project Information E3 Form No 9022a 1 page X

Project Evaluation and Rating E4Form No 9125 X
Form must be completed proper attachment included
Aosignatures required

6 Project Cost Estimate E5Form No 9025 1 page X
Mnst be on District form

7 Official Resolution FormE6Form No 9021 2 pages X
Resolution must be in District format and include

items 1

8 Attorneys Certification Land Ownership E7 X
Must be on or follow format of Form No 9426
Legal descriptions N01 accepted in lieu of form
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ATTACHMENT E2 Continued

APPLICATION CHECKLIST

To be completed by the Applicant
9 Project Timeline E8Form No 9610 1 page X

10 County Location Map X

11 City Location Map if applicable X

12 Project Boundary Map X

13 Cleaz Detailed Site Development Map X

14 Copies ofall Required Pernuts X
Required ofdevelopment projects only

The undersigned as applicant acknowledges that Items 1 through 13 above constitutes a complete
application and that this information is due in the District office no later than430PM Apri101 2013

By May 31 2013 my application must be deemed complete except for permits or it will be removed

from any further consideration by the District I also acknowledge that the information in Item 14 is

due to the District no later than the final TRIM Hearing in September 2013 ff the information in Item

14 is not submitted to the District office by the Districtsfinal TRIM hearing in September 2013 I am

awaze that my application will be removed from any further funding consideration by the District

APPLICANTIhalidReshiedat PE APP TITLEAsstCity Manager

SIGNATURE APPLICANTSLIAISON DATE

FIND OFFICE USE ONLY
Date Received

Local FIND Commissioner Review

All Required Supporting Documents

Applicant Eligibility

Project Eligibility

Compliance with Rule 66B2FAC

Eligibility ofProject Cost

Available Score

FormNo 9026New9292 Revised073002
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ATTACHMENT E3PROJECT INFORMATION 2013

Applicant City ofNew Smvma Beach Application Title woope Site Public Boat Ramp Parking Restroom Facilities

Total Project Cost 34200500 FIND Funding Requested 17100250 oftotal cost 50

Amount and Source ofApplicants Matching Funds 17100250from the CiriofNew Smyma Beach General Fund

Other nonFIND Assistance applied for name ofprogram and amount

Ownership ofProject Site check one OwnX Leased Other

Ifleased or other please describe lease or terms and conditions

Once completed will this project be insured against damage Yes Explain Under city insurance general policy

Has the District previously provided assistance funding to this project or site

Ifyes please list The city was allocated a phase IFIND rant in the amount of82800 to covet50ofthe desiti and

permitting cost Aiso FIND funded 494000 for phase II construction

What is the current level ofpublic access in terms of the number ofboat ramps boat slips and trailer parking spaces
linear feet ofboardwalk etc as applicable At the present time no public access However as soon as the boat ramp is

completed the public will have a full access

How many additional ramps slips parking spaces or other public access features will be added by the completion ofthis

project as applicable There will be a two lane boat ramp two accessory docks approximately 45 truck and trailer

parking soots four vehicle pazking snots and two handicapped spots

If there are fees chazged for the use ofthis project please denote How do these fees compare with fees from similaz

public private facilities in the area Please provide documentation At the presnt time no fees are proposed for the use

ofthe facilitThiswill be evaluated in the future

Please list all Environmental Resource Permits required for this project
Aeencv Yes No NA Date Applied For Date Received
WCvID

DEP Yes 9122012
ACOE Yes 9172012

COUNTYCITY

Form No 9022a New 101492Rev 04240641507
Agenda 2
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Agenda 9

2 WATERWAY RELATIONSHIP

a Ezptain how the projeM directly relates to the ICW and the mission of the Navigation
District

This project abuts the ICW and would greatly improve access to this area of the Intercoastal Waterway It

would enhance the site for public use with addition ofpublic restroom including sewer line paving parking
lot improve the entrance adding concrete floating dock and adding benches and trash receptacles

b How does the project benefit public navigation or access to the ICW or adjoining
waterways

This project would be completely accessible by the public to access the ICW Itwould give the public a

short distance to the inlet where it would protect the environment by avoiding the manatee zones

For reviewer only
06points

3 PUBLIC USAGE BENEFITS

a How is the public usage ofthis project clearly identified and quantified

All parking and launching facilities would be 100 accessible and available and open to the public

b Discuss the regional and local public benefits and access that will be provided by the project

This proposed facilitywould ease the demand on the N Causeway boat ramp and also would
accommodate the demand for waterway users between the City ofNew Smyrna beach and the City ofPort

Orange existing launching facilities

c Estimate the amount oftotal public use

The proposed facility would be 100 accessible for use by the public

d Can residents from other counties of the District reasonably use the project Ezplain

Yes the area can be utilized by everyone

For reviewer only
08points

2
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Agenda 5

4 TIMELINESS

a Describe current status ofthe project and present a reasonable and effective timeline for the

completion of the project consistent with AttachmentE8

The original project will be under construction starting April 2013 As soon as the FIND grant is

approved all the proposed amendments will be added to the project All completely designed and
permitted

b Briefly explain any unique aspects ofthis project that could influence the projeM timeline

We do not expect any delays at this point All have been permitted and ready for construction should the

funding be available

For reviewer only
03points

5 COSTS EFFICIENCY

a List any additional funding sources and the status and amount ofthe corresponding funding
that will be utilized to complete this project

City ofNew Smyrna Beach is the only source of funding at this point However Volusia County FIND
and FWC have contributed to the initial phase

b Identify and describe any project costs that may be increased because of the materials
utilized or specific site conditions

NONE

c Describe any methods to be utilized to increase the cost efficiency of this project

The location ofthe proposed boat ramp in the initial phase has been changed to reduce the impact to the

enviconmentai resources and likewaise reduce the cost ofdredging and mitigation

d Ifthere are any fees associated with the use of this facility please detail In addition please
provide a listing ofthe fees charged by similar facilities public and private in the project
area

None at this point

For reviewer only
06points
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Agenda 6

6 PROJECT VIAB1LTiY

a Does the project fill a specific need in the community or is it consistent with an existing
maritime management plan

The proposed boat and parking facility north of town would accommodate the demand for waterway users

between the City of New Smyrna Beach and City ofPort Oranges existing launching facilities This

region has a high demand for this proposed project especially parking

b Clearly demonstrate how the project will continue to be maintained after District funding is

completed

The City ofNew Smyrna Beach will be responsible for all maintenance

c Will the program result in significant and lasting benefits Please describe any

environmental benefits associated with this project

Yes the project will provide a safe launching facility in an area currently dominated by roadside pull offs

and eroded dirt ramps

For reviewer only
07points

SUBTOTAL

FIND FORMN09125

Effective Date32101Revised42406
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Agenda 3

ATTACHMENT E4

WATERWAYS ASSISTANCE PROGRAM

APPLICATION EVALUATION AND RATING WORKSHEET 2013

The applicant is to complete this worksheet by entering the project title applicant name and

answers to the applicable questions Do not answer with more than three sentences

All applicants must answer a total often questions All applicants will complete Attachment E

4 ofthe worksheet which includes questions 1 through 6

Each applicant will then complete one and only one subAttachment E4 A B C D or E

questions 710 according to the applicants project type in reference to Attachment C The

applicant should determine their project type if the project incorporates more than one project
type by determining which project type is dominant in terms ofproject cost

All othersubattachments that are not applicable to an applicantsnroiect should not be

included in the submitted application

APPLICATION TITLE Swoooe SitePublic Boat Ramn Parlda 8t Restroom Facilities Phase II

APPLICANT

CATEGORY

RATING
POINTS

AVAILABLE

City of New Smvrna Beach

RATING

POINTS

EVALUATION CRITERIA

i PRIORITY LIST

a List the priority list category ofthis project from Attachment C is the application The application
may only be ofone type based upon the predominant cost ofthe project elements

FIND priority list 7 Acquisition dredging shoreline stabilization and development of public boat ramps and launching
facilities

b Explain how the project fits this priority category

In addition to the new public boat ramp and pazking facilities we will add a new restroom and sewer line pave the pazking
improve the entrance adding park benches and trash receptacles and new concrete floating dock

For reviewer only
Max Available Scare

Range of Score 0 to points
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Agenda 7

ATTACHMENTE4A

WATERWAYS ASSISTANCE PROGRAM

APPLICATION EVALUATION AND RATING WORKSHEET

DEVELOPMENT CONSTRUCTION PROJECTS

THIS ATTACHMENT IS TO BE COMPLETED IF YOUR PROJECT IS A

DEVELOPMENT OR CONSTRUCTION PROJECT BUT I5 NOT AN INLET

MANAGEMENT OR BEACH RENOURISHMENT PROJECT

CATEGORY RATING
RATING POINTS

POINTS

AVAILABLE

EVALUATION CRITERIA

n PERMITTING

a Have all required environmental permits been applied for Ifpermits are NOT required
explain why not

Permits have been obtained from FDEP and Corps of Engineers

b Ifthe project is a Phase Iproject list the tasks scheduled to obtain the necessary permits and

engineering work Please provide aeeneral costestimate for the future Phase H work

NA

c Detail any significant impediments that may have been identified that would potentially
delay the timely issuance ofthe required permits

None at this time

For revieweronly
04points
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8 PROJECT DESIGN

a Has the design work been completed If this is a Phase I project has a preliminary design
been developed

A complete design work is attached

b Are there unique beneficial aspects to the proposed design that enhance public usage or

access decrease environmental impacts improve water quality or reduce costs

The initial project was designed to minimize dredging cleazing grading and minimize impacts to

resources Also having the boat ramp at this location will help to protect manatee zones because of its

proximity to the inlet

For revieweronly
02points

9 CONSTRUCTION TECHNIQUES

a Briefly explain the construction techniques to be utilized for tlis project

This project is a continuation to the initial project design All proposal amendments will enhance the

quality of the facility and make it as user friendly as possible

b How are the construction techniques utilized appropriate for the project site

All construction techniques will be utilizing environmental sensitive techniques and there will be landwazd

and waterwazd construction necessary

c Identify auy unusual constructiogtechniques that may increase or decrease the costs ofthe

project

None at this time

For revieweronly
03points
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10 CONSTRUCTION MATERIALS

a List the materials to be utilized for this project What is the design life of the proposed
materials

The restroom will be built using agreen building offthe grid with solar panels for power New sewer lines

and water linewill be installed This type ofrestroom was used in several locations throughout the city and

it has been a success story Also paving the parking lot and enhancing the entrance adding benches and
trash receptacles and adding a concrete floating dock would be agreat addition

b Describe any recyclable material to be utilized How does the recyclable material if any
compare to otheravailable material

Not applicable at this time

c Identify any unique construction materials that may significantly alter the project costs

None anticipated at this time

For reviewer only
03points

RATING POINT

TOTAL

Note The total maximum score possible is dependent upon the project priority category but cannot

exceed 50 points unless the project qualifies as an emergencyrelatedproject The minimum score possible
is 16 points A score of35 points or more is required to be considered for funding

Form No9125A

Effective Date32101revised 42406

7
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ATTACHMENT E5

FLORIDA INLAND NAVIGATION DISTRICT

ASSISTANCE PROGRAM 2013

PROJECT COST ESTIMATE

See Rale Section 66B2005 2008 for eligibility and fundin ratios

PROJECT TITLE Swoone Site Public Boat Rama Parlon and Restroom Facilities Phase II

APPLICANT Citv of New Smvrna Beach

Project Elements Quantity orTotal Applicants Cost FIND Cost

Please lrst the MAORproject elements and Estimated Cost
provide a general cost break outfor each one Number andorFootage etc

For Phase IProjects please list the major
elements andproducts expected

Restroom facilities including sewer 10366500 5183250 583250

water No electric since its a green

building

Paved the parking lot 6710000 3355000 3355000

Improve the entrance to the Swoope Site 10000000 5000000 5000000

Benches and trash receptacles 490000 245000 245000

Concrete floating dock 6634000 3317000 3317000

TOTALS 34200500 17100250 17100250

Form No 9025 New 101492Revised042406
Agenda 10
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ATTACHMENT E6

RESOLUTION FORASSISTANCE 2013

UNDER THE FLORIDA INLAND NAVIGATION DISTRICT

WATERWAYS ASSISTANCE PROGRAM

WHEREAS THE is interested in carrying out the

Name ofAgency
following described project for the enjoyment of the citizenry of

and the State of Florida

Project

Total Estimated Cost

Brief Description ofProject

AND Florida Inland Navigation District financial assistance is required for the program
mentioned above

NOW THEREFORE be it resolved by the

that the project described above be authorized

AND be it further resolved that said

Name ofAgency

Name ofAgency

make application to the Florida Inland Navigation District in the amount of ofthe

actual cost ofthe project in behalfof said

Name ofAgency
AND be it further resolved by the

Name ofAgency
that it certifies to the following

I That it will accept the terms and conditions set forth in FIND Rule 66B2

FACand which will be apart ofthe Project Agreement for any assistance awazded under

the attached proposal

2 That it is in complete accord with the attached proposal and that it will carry out

the Program in the manner described in the proposal and any plans and specifications attached

thereto unless prior approval for any change has been received from the District

Form No 9021Effective date 121790Rev 101492
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Form No 9021Effective date 121790Rev 101492 1
3 That it has the ability and intention to fmance its shaze ofthe cost ofthe project

and that the project will be operated and maintained at the expense ofsaid

Name ofAgency
for public use

4 That it will not discriminateagainst any person on the basis of race color or

national origin in the use ofany property or facility acquired or developed pursuant to this

proposal and shall comply with the terms and intent of the Title VI of the Civil Rights Act of

1964 P L 88352 1964 and design and construct all facilities to comply fully with statutes

relating to accessibility by handicapped persons as well as other federal state and local

laws rules and requirements

5 That it will maintain adequate fmancial records on the proposed project to

substantiate claims for reimbursement

6 That it will make available to FIND if requested apostaudit ofexpenses

incurred on the project prior to or in conjunction with request for the fmal 10ofthe

funding agreed to by FIND

This is to certify that the foregoing is a true and correct copy ofa resolution duly and

legally adopted by the

held on this day of

Attest

Title

2

20

at a legal meeting

Signature

Title

Form No9021 Effective date 121790Rev 101492
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ATTACHMENT E7

ATTORNEYS CERTIFICATION OF TITLE 2013

See Rule 66B2006420082FAG

OFFICE OF THE Gifu or County ATTORNEY

Address

20

TO WHOM IT MAY CONCERN

I am the Attorney for the Gifu or County Florida I hereby
state that I have examined a copy of a deed lease management agreement etc
from to the City or Countyl dated conveying

type of interest ie Fee simple easement 25year

lease etc in the following described property

BriefLegal Description ofProperty

I have also examined a document showing that this property is listed on the tax

rolls as belonging to the Gifu or County Finally I have also examined such
documents and records as necessary for this certification

This property is what is now called dme ofProperty as Referenced in the WAP

application

I certify that the City or County does in fact

lease etc this property for
own

years

Very truly yours

Name
City or County Attorney

FIND Form No9426effective date52500
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ATTACIEVIENTE8

WATERWAYS ASSISTANCE PROGRAM 2013

PROJECT TIMELINE

Project Title Swoops Site Public Boat Ramo Parkins and Restroom Facilities

Applicant City of New Smyrna Beach

The applicant is to present a detailed timeline on the accomplishment ofthe components ofthe

proposed project including as applicable completion dates for permitting design bidding
applicant approvals initiation of construction and completion ofconstruction

NOTE All funded activities must begin AFTER October 1t
orbe consistent with Rule 66B20053Preagreement expenses

Design Permitting Complete

Construction December 2013

FIND Form 9610effective date 04IS09
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AGENDA ITEM SUMMARY

De artment Makin Re ueat Asst Cit Mana er

Meetin Date 32613

Action Item Title Resolution number 1413for Swoope Site FIND Grant Application
Phase II

Agenda Section Consent

Summary Explanation and Background

Attached please find resolution number 1413 regarding the Swoope Site additional funding from
FIND Florida Inland Navigation District The total project is 34200500 with 50 local

matching funds of17100250

Recommended ActionMotion Staff recommends approval of resolution number 1413 for
additional fundin from FIND for the Swoo a Site roect

Fundin Anal ais 1 4 CAcct Z3 Q
Exhibits Attached Resolution number 1413

Reviewed B ahName ter Si at Y

Department Director Khalid Resheidat
Assistant Cit Mana er FL 3 1 1 3

Finance Director Althea Philord

Cit Mana er Pam Bran accio

Cit Attorne Frank Gumme

Commission Action
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1 RESOLUTION NO 1413

2 A RESOLUTION AUTHORIZING THE MAYOR TO
3 EXECUTE AN APPLICATION TO THE FLORIDA INLAND

4 NAVIGATION DISTRICT FOR ITS WATERWAYS
5 ASSISTANCE PROGRAM FOR ADDITIONAL FENDING
6 FORIMPROVEMENTSATTHE SWOOPE SITE INCLUDING
7 RESTROOM PAVING THE PARKING AREA IMPROVING
8 THE ENTRANCE TO THE SITE ADDING BENCHES AND

9 TRASH RECEPTACLES AND A CONCRETE FLOATING

10 DOCK FOR THE ENJOYMENT AND USE OF THE
11 RESIDENTS OF NEW SMYRNA BEACH ANDVISITORS TO
12 THE STATE OF FLORIDA PROVIDING FOR

13 CERTIFICATION TO FLORIDA INLAND NAVIGATION
14 DISTRICT THAT THE CITY ACCEPTS TERMS AND
15 CONDITIONS SET FORTH IN FIND RULE 66B1FAC
16 THATIT IS IN COMPLETE ACCORD WITH THE PROJECT

17 PROPOSAL THAT IT HAS THE ABILITYANDINTENTION
18 TO FINANCE ITS SHARE OF THE COST OF THE PROJECT
19 THAT IT WILL NOT DISCRIMINATE AGAINST ANY
20 PERSON ON THE BASIS OF RACE COLOR OR NATIONAL

21 ORIGIN IN THE USE OF ANY PROPERTY OR FACILITY

22 ACQUIRED PURSUANT TO THE PROJECT PROPOSAL
23 THAT IT WILL MAINTAIN ADEQUATE FINANCIAL
24 RECORDS THAT IT WILL MAKE AVAILABLE TO

25 FLORIDA INLAND NAVIGATION DISTRICT APOST

26 AUDIT OF EXPENSES IF REQUESTED PROVIDING FOR
27 CONFLICTING RESOLUTIONS ANDPROVIDING FORAN

28 EFFECTIVE DATE

29 WHEREAS the City of New Smyrna Beach is interested in

30 carrying out the following described project for the enjoyment of

31 the citizenry of the City of New Smyrna Beach and the State of

32 Florida

33 Project Title Swoope Site Public Boat Ramp Parking
39 Restroom Facilities Phase II

35 Total Estimated Cost 39200500
36 Brief Description of Project This phase will include

37 restroom paving the parking improving the entrance to

38 the site adding benches and trash receptacles and

39 concrete floating dock and
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40 WHEREAS Florida Inland Navigation District financial

41 assistance is required for the program mentioned above and

92 NOWTHEREFOREBEITRESOLVEDBYTHECITYCOMMISSIONOFTHECITY
9 3 OF NEW SMYRNA BEACH FLORIDA

94 SECTION I Authorization to Execute Application for Financial

45 Assistance That the City Commission hereby authorizes Mayor Adam

46 Barringer to execute the application to Florida Inland Navigation
47 District on behalf of the City of New Smyrna Beach for financial

48 assistance in the amount of 171002 FIFTY 50 PERCENT of FIND

49 eligible project costs of which 342005 is FIND eligible Said

50 form of application is more particularly described as follows

51 SEE EXHIBIT A ATTACHED HERETO AND BY

52 REFERENCE MADE A PART HEREOF

53 SECTION2 Certification to Florida Inland Navigation District

54 The City of New Smyrna Beach certifies to the following

55 A That it will accept the terms and conditions set forth

56 in FIND Rule 66B2FAC and which will be a part of the Project
57 Agreement for any assistance awarded under the attached proposal

58 B That it is in complete accord with the attached proposal
59 and that it will carry out the Program in the manner described in

60 the proposal and any plans and specifications attached thereto

61 unless prior approval for any change has been received from the

62 District

63 C That it has the ability and intention to finance its

64 share of the cost of the project and that the project will be

65 operated and maintained at the expense of said City of New Smyrna
66 Beach for public use

67 D That it will not discriminate against any person on the

68 basis of race color or national origin in the use of any property
69 or facility acquired or developed pursuant to this proposal and

70 shall comply with the terms and intent of the Title VI of the Civil

Page 2 of 3

FIND Grant Application City
Boat Ramps at Swoope Site

Additional EndsPhase II

Reading March 26 2013

March 11 2013

1046 AM
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71 Rights Act of 1964 PL88352 1964 and design and construct all

72 facilities to comply fully with statutes relating to accessibility
73 by handicapped persons as well as other federal state and local

74 laws rules and requirements

75 E That it will maintain adequate financial records on the

76 proposed project to substantiate claims for reimbursement

77 F That it will make available to Florida Inland Navigation
78 District if requested a postaudit of expenses incurred on the

79 project prior to or in conjunction with request for the final TEN

80 PERCENT l00 of the funding agreed to by FIND

81 SECTION3 ConflictingResolutions That all other resolutions

82 or parts thereof that are in conflict with this resolution are

83 hereby rescinded and repealed

84 SECTION 4 Effective Date That this resolution shall take

85 effect immediately upon its final passage

8 6 APPROVED AS TO FORM AND CORRECTNESS

87

8 8 RANK B GUMMEY III

8 9 City Attorney

90 DATE

Page 3 of 3
FIND Grant Application City
Boat Ramps at Swoope Site

Additional FundsPhase II

Reading March 26 2013

March 11 2013

1046 AM
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ATTACHMENT E1

WATERWAYS ASSISTANCE PROGRAM FY 2013
PROJECTAPPLICATION

APPLICANT INFORMATION PROJECT SUMMARY

Applicant Cityod New Smyrna Beach

Department City Managers Office

Project Title Swwope Site Public Boat Ramp Pazlting Restroom Facilities Phase II

Project Director IChalid Resheidat PE

Project Liaison Agent fderent from above

Liaison Agent Title

Address

Title Asst City Manager

Telephone

Email

Zip Code

Fax

I hereby certify that the information provided in this application is true and accurate

SIGNATURE DATE

PROJECT SUMMARYNARRATIVE Please summarize the project in2 paragraphs or less

The City ofNew Smyrna beach intends to complete phase II ofthe Swoope Site Public Boat Ramp Pazltine
and Restroom Facilities lmown as the Swoope Site This phase will include arestroom Having the parkin@ lot

irovinQ the entrance to the Swoope Site adding benched and trash receptacles and concrete floatin dgock

Form No9022
New 121790Rev073002082806

EXHIBIT

A

22 Pages

Agenda P1
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ATTACHMENTE2

APPLICATION CHECKLIST 2013

To be completed by the Applicant
This checklist and the other items listed below in items 1 through 14 constitute

your application The required information shall be submitted in the order listed

Any additional information submitted by the applicant is subject to being removed

from the package by District staff prior to presentation to the District Board

because of reproduction and space considerations

Two 2 copies of your application are required One original and one electronic

copy

All information ezcept maps is required to be on 8 12 g 11 saner Maps and

drawings may be on 812 x 14 paper and folded to 812a 11 so that they may
be included to hole punch and bound by staff

PROJECT NAME Swoope Site Public Boat Ramp Parking Restroom YES NO

District Commissioner Review prior to Mazch Ol
NOTE For District Commissioner initials ONLY1

District Commissioner must initial the yes line on this

checklist for the application to be deemed complete

2 Applicant hifoProject Sununary E1 Form No 9022 1 page X
Form must be completed and signed

3 Application Checklist E2Form No 9026 2 pages X
Form must be signed and dated

4 Project Information E3 Form No 9022a 1 page X

5 Project Evaluation and Rating E4 Form No 9125 X
Form must be completed proper attachment included
No signatures required

6 Project Cost Estimate E5Form No9025 1 page X
Must be on District form

Official Resolution Form E6Form No 9021 2 pages X
Resolution must be in District format and include

items 16

8 Attorneys Certification Land Ownership E7 X
Must be on or follow format of Form No 9426
Legal descriptions NOT accepted in ieu of form
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ATTACHMENT E2Continued

APPLICATION CHECKLIST

To be completed by the Applicant
9 Project Timeline E8 Form No 9610 1 page X

10 County Location Map X

11 City Location Map if applicable X

12 Project Boundary Map X

13 Clear Detailed Site Development Map X

14 Copies of all Required Permits X

Required of development projects only

The undersigned as applicant acknowledges that Items 1 through 13 above constitutes a complete
application and that this information is due in the District office no later than430 PM Apri101 2013

By May 31 2013 my application must be deemed complete except for permits or it will be removed

from any further consideration by the District I also acknowledge that the information in Item 14 is

due to the District no later than the final TRIM Hearing in September 2013 If the information in Item

14 is not submitted to the District office by the Districtsfinal TRIM hearing in September 2013 Iam

aware that my application will be removed from any further funding consideration by the District

APPLICANTIChalidReshiedat PE APP TITLEAsstCity Manager

SIGNATURE APPLICANTSLIAISON DATE

FIND OFFICE USE ONLY
Date Received

Local FIND Commissioner Review

All Required Supporting Documents

Applicant Eligibility

Project Eligibility

Compliance with Rule 66B2FAC

Available Score

Eligibility ofProject Cost

Form No 9026New9292 Revised073002
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ATTACHMENT E3 PROJECT INFORMATION 2013

Applicant City ofNew Smyrna Beach Application Title Swoope Site Public Boat Ramp Pazking Restroom Facilities

Total Project Cost 34200500 FIND Funding Requested 17100250 of total cost 50

Amount and Source ofApplicants Matching Funds 17100250from the City ofNew Smyrna Beach General Fund

Other nonFIND Assistance applied for name ofprogram and amount

Ownership ofProject Site check one OwnX Leased Other

If leased or other please describe lease or terms and conditions

Once completed will this project be insured against damage Yes Explain Under city insurance general policy

Has the District previously provided assistance funding to this project or site Yes

Ifyes please list The ciri was allocated a phase I FIND grant in the amount of82800 to cover 50ofthe design and

Rermitting cost Also FIND funded 494000 for phase II construction

What is the cunent level ofpublic access in terms of the number ofboat ramps boat slips and trailer parking spaces
linear feet ofboazdwalk etc as applicable At the present time noublic access However as soon as the boat ramp is

completed the public will have a full access

How many additional ramps slips parking spaces or other public access features will be added by the completion ofthis

project as applicable There will be a two lane boat ramp two accessory docks approximately 45 truck and trailer

pazkingots four vehicle parkingspotsand two handicapped spots

Ifthere are fees charged for the use ofthis project please denote How do these fees compare with fees from similaz

public private facilities in the azea Please provide documentation At the presnt time no fees are proposed for the use

ofthe faciliri This will be evaluated in the future

Please list all Environmental Resource Permits required for this project
Agency Yes No NA Date Applied For Date Received
WMD

DEP Yes 9122012
ACOE Yes 9172012
COUNTYCITY

Form No 9022a New 101492Rev 0424064IS07
Agenda 2
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Agenda 4

2 WATERWAY RELATIONSHIP

a Ezplain how the project directly relates to the ICW and the mission ofthe Navigation
District

This project abuts the ICW and would greatly improve access to this area ofthe Intercoastal Waterway It

would enhance the site for public use with addition ofpublic restroom including sewer line paving parking
lot improve the entrance adding concrete floating dock and adding benches and trash receptacles

b How does the project benefit public navigation or access to the ICW or adjoining
waterways

This project would be completely accessible by the public to access the ICW Itwould give the public a

short distance to the inlet where it would protect the environment by avoiding the manatee canes

For revieweronly
06points

3 PUBLIC USAGE BENEFITS

a How is the public usage of this project clearly identified and quantified

All parking and launching facilities would be 100 accessibleand available and open to the public

b Discuss the regional and local public benefits and access that will be provided by the project

This proposed facility would ease the demand on the N Causeway boat ramp and also would

accommodate the demand for waterway users between the City ofNew Smyrna beach and the City ofPort

Orange existing launching facilities

c Estimate the amount oftotal public use

The proposed facility would be 100 accessible for use by the public

d Can residents from other counties of the District reasonably use the project Ezplain

Yes the azea can be utilized by everyone

For reviewer only
08points

2
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Agenda 5

4 TIMELINESS

a Describe current status of the project and present a reasonable and effective timeline for the

completion ofthe project consistent with Attachment E8

The original project will be underconstruction starting April 2013 As soon as the FIND grant is

approved all the proposed amendments will be added to the project All completely designed and

permitted

b Briefly eaplain any unique aspects of this project that could influence the project timeline

We do not expect any delays at this point All have been permitted and ready for constrvction should the

funding be available

For reviewer only
03points

5 COSTS EFFICIENCY

a List any additional funding sources and the statue and amount ofthe corresponding fuudiog
that will be utilized to complete this project

City of New Smyma Beach is the only source of funding at this point However Volusia CounTy FIND

and FWC have contributed to the initial phase

b Identify and describe any project costs that may be increased because of the materials

utilized or specific site conditions

NONE

c Describe any methods to be utilized to increase thecosteffciency of this project

The location of the proposed boat ramp in the initial phase has been changed to reduce the impact to the

environmental resources and likewaise reduce the cost ofdredging and mitigation

d Ifthere are any fees associated with the use ofthis facility please detail In addition please
provide a listing of the fees charged by similar facilities public and private in the project
area

None at this point

For reviewer only
06points

3
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Agenda 6

6 PROJECT VIABILITY

a Does the project fill a specific need in the community or is it consistent with an existing
maritime management plan

The proposed boat and parking facility north oftown would accommodate fire demand for waterway users

between the City of New Smyma Beach and City of Port Orangesexisting launching facilities This

region has a high demand for this proposed project especially parking

b Clearly demonstrate how the project will continue to be maintained after District funding is

completed

The City ofNew Smyma Beach will be responsible for all maintenance

c Will the program result in significant and lasting benefits Please describe any
environmental benefits associated with this project

Yes the project will provide a safe launching Facility in an area currently dominated by roadside pull offs

and eroded dirt ramps

For reviewer only
07points

SUBTOTAL

FIND FORM NO9125

Effective Date32101Revised42406

4
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Agenda 3

ATTACHMENT E4

WATERWAYS ASSISTANCE PROGRAM

APPLICATION EVALUATION AND RATING WORKSHEET 2013

The applicant is to complete this worksheet by entering the project title applicant name and

answers to the applicable questions Do not answer with more than three sentences

All applicants must answer a total of ten questions All applicants will complete Attachment E

4 ofthe worksheet which includes questions 1 through 6

Each applicant will then complete one and only one subAttachment E4 A B C D or E
questions 710 according to the applicants project type in reference to Attachment C The

applicant should determine their project type if the project incorporates more than one project
type by determining which project type is dominant in terms ofproject cost

Allothersubattachments that are not applicable to anaalicantsuroiect should not be

included in the submitted application

APPLICATION TITLE Swoone SitePublic Boat Ramo Parltina Restroom Facilities Phase II

APPLICANT

CATEGORY

RATING

POINTS

AVAILABLE

City ofNew Smyrna Beach

RATING

POINTS

EVALUATION CRITERIA

1 PRIORITY LIST

a List the priority list category ofthis project from Attachment C in the application The application
may oNy be ofoae type based upon the predominant cost ofthe project elements

FND priority list 7 Acquisition dredging shoreline stabilizafion and development of public boat tamps and launching
facilities

b Ezplain how the project fits this priority category

In addition to dte new public boat ramp andparking facilties we will add a new restroom and sewer line pave the parking

improve the entrance adding park beaches and trash receptacles and new concrete floating dock

For reviewer only
Max Available Score

Range ofScore 0 to points
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Agenda 7

ATTACHMENT E4A

WATERWAYS ASSISTANCE PROGRAM

APPLICATION EVALUATION AND RATING WORKSHEET

DEVELOPMENT CONSTRUCTION PROJECTS

THIS ATTACHMENT IS TO BE COMPLETED IF YOUR PROJECT IS A

DEVELOPMENT OR CONSTRUCTION PROJECT BUT IS NOT AN INLET

MANAGEMENT OR BEACH RENOURISHMENT PROJECT

CATEGORY RATING
RATING POINTS

POINTS

AVAILABLE

EVALUATION CRITERIA

PERMITTING

a Have all required environmental permits been applied for Ifpermits are NOT required
ezplain why not

Permits have been obtained from FDEP and Corps ofEngineers

b Ifthe project is aPhaseIproject list the tasks scheduled to obtain the necessary permits aad

engineering work Please provide aeeneral cost estimate for the future Phase H work

NA

c Detail any significant impediments that may have been identified that would potentially
delay the timely issuance ofthe required permits

None at this time

For reviewer only
04points
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Agenda 8

8 PROJECT DESIGN

a Has the design work been completed If this is a Phase I project has a preliminary design
been developed

A complete design work is attached

b Are there unique beneficial aspects to the proposed design that enhance public usage or

access decrease environmental impacts improve water quality or reduce costs

The initial project was designed to minimize dredging clearing grading and minimize impacts to

resowces Also having the boat ramp at this location will help to protect manatee zones because of its

proximiTy to the inlet

For reviewer only
02points

9 CONSTRUCTION TECIUVIQUES

a Briefly explain the construction techniques to be utilized for this project

This project is a continuation to the initial project design All proposal amendments will enhance the

quality of the facility and make it as user friendly as possible

b How are the constructiou techniques utilized appropriate for the project site

All construction techniques will be utilizing environmental sensitive techniques and there will be landward

and waterward construction necessary

c Identify any unusual construction techniques that may increase or decrease the costs of the

project

None at this time

For reviewer only
03points

6
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Agenda 9

10 CONSTRUCTION MATERIALS

a List the materials to be utilized for this project What is the design life of the proposed
materials

The restroom will be built using a green building offthe grid with solar panels for power New sewerlines

and water line will be installed This type of restroom was used in several locations throughout the city and

it has been a success story Also paving the parking lot and enhancing the entrance adding benches and

trash receptacles and adding a concrete floating dock would be agreat addition

b Describe any recyclable material to be utilized How does the recyclable material if any
compare to otheravailable material

Not applicable at this time

c Identify any unique construction materials that may significantly alter the project costs

None anticipated at this time

For reviewer only
03points

RATING POINT

TOTAL

Note The total maximum score possible is dependent upon the project priority category but cannot

exceed 50 points unless the project qualifies as anemergencyrelatedproject The minimum score possible
is 16 points A score of35 points or more is required to be considered for funding

Form No 9125A

Effective Date32101revised42406

7
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ATTACHMENT E5

FLORIDA INLAND NAVIGATION DISTRICT

ASSISTANCE PROGRAM 2013

PROJECT COST ESTIMATE

See Rule Section 66B2005 2008 for elieibility and fundine ratios

PROJECT TITLE Swoooe Site Public Boat Ramu Parlana and Restroom Facilities Phase II

APPLICANT City ofNew Smvrna Beach

Project Elements Quantity or Total Applicants Cost FIND Cost
Please list the MAJOR project elements and Estimated Cost

provide a general cost break outfar each one Number andor Footage etc
For PhaseIProjects please list the major

elements andproducts expected

Restroom facilities including sewer 10366500 5183250 5183250

water No electric since its a green

building

Paved the parking lot 6710000 3355000 3355000

Improve the entrance to the Swoope Site 10000000 5000000 5000000

Benches and trash receptacles 490000 245000 245000

Concrete floating dock 6634000 3317000 3317000

TOTALS 34200500 17100250 17100250

Form No 9025New 101492Revised 042406
Agenda 10
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ATTACHMENT E6
RESOLUTION FOR ASSISTANCE 2013

UNDER THE FLORIDA INLAND NAVIGATION DISTRICT

WATERWAYS ASSISTANCE PROGRAM

WHEREAS THE is interested in carrying out the

Name ofAgency
following described project for the enjoyment ofthe citizenry of

and the State ofFlorida

Project Title

Total Estimated Cost

Brief Description ofProject

AND Florida Inland Navigation District financial assistance is required for the program
mentioned above

NOW THEREFORE be it resolved by the

that the project described above be authorized

AND be it further resolved that said

Name ofAgency

Name ofAgency

make application to the Florida Inland Navigation District in the amount of ofthe

actual cost ofthe project in behalfof said

Name ofAgency
AND be it further resolved by the

Name ofAgency
that it certifies to the following

That it will accept the terms and conditions set forth in FIND Rule 66B2

FAC and which will be apart ofthe Project Agreement for any assistance awarded under

the attached proposal

2 That it is in complete accord with the attached proposal and that it will carry out

the Program in the manner described in the proposal and any plans and specifications attached

thereto unless prior approval for any change has been received from the District

Form No9021 Effective date 121790Rev 101492
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Form No 9021Effective date 121790Rev IO1492 1
3 That it has the ability and intention to finance its share ofthe cost ofthe project

and that the project will be operated and maintained at the expense of said

for public use

Name ofAgency

4 That it will not discriminateagainst any person on the basis ofrace color of

national origin in the use ofany property or facility acquired or developed pursuant to this

proposal and shall comply with the terms and intent ofthe Title VI ofthe Civil Rights Act of

1964 P L 88352 1964 and design and construct all facilities to comply fully with statutes

relating to accessibility by handicapped persons as well as other federal state and local

laws rules and requirements

That it will maintain adequate financial records on the proposed project to

substantiate claims for reimbursement

6 That it will make available to FIND if requested apostaudit ofexpenses

incurred on the project prior to or in conjunction with request for the final 10ofthe

funding agreed to by FIND

This is to certify that the foregoing is a true and correct copy ofa resolution duly and

legally adopted by the

held on this day of

Attest

20

at a legal meeting

Signature

2

Title

Form No 9021 Effective date121790Revf01492
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ATTACHMENT E7

ATTORNEYS CERTIFICATION OF TITLE 2013

See Rule66B2006420082FAG

OFFICE OF THE jCity or County ATTORNEY

Address

20

TO WHOM IT MAY CONCERN

I am the Attorney for the Gifu or Countyl Florida I hereby
state that I have examined a copy of a deed lease management agreement etc
from to the Ciy or County

type of interest
dated conveying
ie Fee simple easement 25year

lease etc in the following described property

BriefLegal Description ofProperty

I have also examined a document showing that this property is listed on the tax

rolls as belonging to the City or County1 Finally I have also examined such
documents and records as necessary for this certification

This property is what is now called Name ofProperty as Referenced in the WAP

application

I certify that the jCity or County does in fact own
lease etc this property for years

Very truly yours

Name
Cityor County Attorney

FIND Form No9426effective date52500
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ATTACffiVIENT E8

WATERWAYS ASSISTANCE PROGRAM 2013

PROJECT TIMELINE

Project Title Swooae Site Public Boat Rama Parkins and Restroom Facilities

Applicant City of New Smvrna Beach

The applicant is to present a detailed timeline on the accomplishment ofthe components of the

proposed project including as applicable completion dates for permitting design bidding
applicant approvals initiation ofconstruction and completion of construction

NOTE All funded activities must begin AFTER October 1t
or be consistent with Rule 66B20053Preagreement expenses

Design Permitting Complete

Construction December 2013

FIND Form 9610effective date 04IS07
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AGENDA ITEM SUMMARY

Department Making Request Engineering

Meeting Date 1st Reading March 26 2013 2oa Reading NA

Action Item Title North Causeway Boat Ramp Facility Improvement Project

Agenda Section ConsentX Public Hearing Admin ItemsNew

Summary Explanation and Background

Eazlier this year the City Commission approved an engineering contract to assist with a 2013 Florida

Inland Navigation District FIND application through preparing conceptual design cost estimates for

improvements to the North Causeway Boat Ramp property Aging infrastructure has led to a collapse
ofthe sidewalkseawall area adjacent to the western boatramps In addition the restroom facility needs

to be updated and the pazking lot paved and as the Commission has discussed in the past sidewalk

connectivity from the existing fishing pier around the AOB site provided for improved public access

to the ICW connecting to the existing public trail system on the North Causeway as well Phase I of

the project is estimated at89550 for the DesignSurveyingPermitting which would occur in FY 13

14 Phase II of the project is estimated at 725450 in FY 1415 for a total FIND grant application of

8 5000 The City would need to provide 50of the project over the two fiscal years which could

be a combination of remaining CRA capital funds monies are set aside now for North Causeway
infrastructure in the FY 13 CRA Budget as well as Pazk Impact Monies and General Fund

undesignated Reserves This project will go a long way to improving the appearance of North

Causeway as well as provide additional public access to the ICW It is recommended that Resolution

1513be approved as well as the application to FIND

Recommended ActionMotion A rove FIND Resolution

F dingtnalysis B dg ed If ofbu d recommended funding acco tCam d

1 ein2
Exhibits Att hed 1 IND Resolution2FIND A lication2En beer Estimate Q C
Reviewed B Name nat a

De artment Director Khalid Resheidat 4

Finance Director Althea Philord

Cit Attorne Frank Gumme

Cit Mana er Pam Bran accio R

Commission Action
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Cityof New Smyrna Beach

North Causeway Boat Launch Facility Improvements

Preliminary

Item Description Qty Unit Unit Price Total Price

1 Mobilization 1 LS 5000 5000
2 SoilErosion Control 1 LS 4000 4000
3 Demolition 1 LS 8000 8000

4 GradingEarthwork 1 LS 15000 15000

5 Seawall and sidewalk Rehabilitation 1 LS 125000 125000

6 Wood Dock Rehabilitation 1 LS 50000 50000

7 Restroom Building 1 LS 180000 180000
8 Parking Lot Paving 8000 SY 25 200000
9 Lift Station Replacement 1 LS 30000 30000

30 Sidewalk along AOB Site 1500 SY 25 37500
11 Miscellaneous

12 a AsBuiltSurvey 1 LS 4000 4000

13 b Indemnification 1 LS 1000 1000
Subtotal 65950000

Contingenq10 6595000

Engineering Fees 8955000

Total 81500000
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1 RESOLUTION NO 1513

2 A RESOLUTION AUTHORIZING THE MAYOR TO
3 EXECUTE AN APPLICATION TO THE FLORIDA INLAND
9 NAVIGATION DISTRICT FOR ITS WATERWAYS

5 ASSISTANCE PROGRAM FOR FUNDING FOR
6 IMPROVEMENTS NORTH CAUSEWAY BOAT RAMP
7 FACILITY FOR THE ENJOYMENT AND USE OF THE
8 RESIDENTS OF NEW SMYRNA BEACH ANDVISITORS TO
9 THE STATE OF FLORIDA PROVIDING FOR

10 CERTIFICATION TO FLORIDA INLAND NAVIGATION
11 DISTRICT THAT THE CITY ACCEPTS TERMS AND
12 CONDITIONS SET FORTH IN FIND RULE 66B1FAC
13 THATIT IS IN COMPLETE ACCORD WITH THE PROJECT
14 PROPOSAL THATIT HAS THE ABILITYANDINTENTION
15 TO FINANCE ITS SHARE OF THE COST OF THE PROJECT
16 THAT IT WILL NOT DISCRIMINATE AGAINST ANY
17 PERSON ON THE BASIS OF RACE COLOR OR NATIONAL
18 ORIGIN IN THE USE OF ANY PROPERTY OR FACILITY
19 ACQUIRED PURSUANT TO THE PROJECT PROPOSAL
20 THAT IT WILL MAINTAIN ADEQUATE FINANCIAL
21 RECORDS THAT IT WILL MAKE AVAILABLE TO
22 FLORIDA INLAND NAVIGATION DISTRICT APOST
23 AUDIT OF EXPENSES IF REQUESTED PROVIDING FOR
24 CONFLICTING RESOLUTIONS ANDPROVIDING FOR AN
25 EFFECTIVE DATE

26 WHEREAS the City of New Smyrna Beach is interested in
27 carrying out the following described project for the enjoyment of
28 the citizenry of the City of New Smyrna Beach and the State of
29 Florida

30 Project Title North Causeway Boat Launch Facility
31 Improvements
32 Total Estimated Cost 81500000
33 Brief Description of Project Construct a new restroom
34 facility repair existing seawalls accessory docks and

35 fishing piers pave the existing parking lots and

36 construct new sidewalks and

37 WHEREAS Florida Inland Navigation District financial

36

I
assistance is required for the program mentioned above and
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39 NOWTHEREFOREBEITRESOLVEDBYTHECITYCOMMISSIONOFTHECITY
4 0 OF NEWSMYRNA BEACH FLORIDA

41 SECTION I Authorization to Execute Application for Financial

42 Assistance That the City Commission hereby authorizes Mayor Adam

43 Barringer to execute the application to Florida Inland Navigation
44 District on behalf of the City of New Smyrna Beach for financial
45 assistance in the amount of FIFTY 50 PERCENT of FIND eligible
96 project costs of which 815000 is FIND eligible Said form of

97 application is more particularly described as follows

98 SEE EXHIBIT A ATTACHED HERETO AND BY

99 REFERENCE MADE A PART HEREOF

50 SECTION2 Certification toFlorida Inland Navigation District

51 The City of New Smyrna Beach certifies to the following

52 A That it will accept theterms and conditions set forth

53 in FIND Rule 66B2FAC and which will be a part of the Project
59 Agreement for any assistance awarded under the attached proposal

55 B That it is in complete accord with the attached proposal
56 and that it will carry out the Program in the manner described in

57 the proposal and any plans and specifications attached thereto

58 unless prior approval for any change has been received from the

59 District

60 C That it has the ability and intention to finance its

61 share of the cost of the project and that the project will be

62 operated and maintained at the expense of said City of New Smyrna
63 Beach for public use

64 D That i will not discriminate against any person on the

65 basis of race color or national origin in the use of any property
66 or facility acquired or developed pursuant to this proposal and

67 shall comply with the terms and intent of the Title VI of the Civil

68 Rights Act of 1969 PL88352 1969 and design and construct all

69 facilities to comply fully with statutes relating to accessibility

Page 2 of 3
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70

I by handicapped persons as well as other federal state and local

71 laws rules and requirements

72 E That it will maintain adequate financial records on the

73 proposed project to substantiate claims for reimbursement

74 F That it will make available to Florida Inland Navigation
75 District if requested a postaudit of expenses incurred on the

76 project prior to or in conjunction with request for the final TEN

77 PERCENT 10 of the funding agreed to by FIND

78 SECTION3 Conflicting Resolutions That allother resolutions
79 or parts thereof that are in conflict with this resolution are

80 hereby rescinded and repealed

81 SECTION 4 Effective Date That this resolution shall take

82 effect immediately upon its final passage

83 APPROVED AS TO FORM AND CORRECTNESS

89

85 FRANK B GUMMEY III

8 6 City Attorney

8 7 DATE

Page 3 of 3
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ATTACHMENT E1

WATERWAYS ASSISTANCE PROGRAM FY 2013

PROJECT APPLICATION

APPLICANT INFORMATION PROJECT SUMMARY

Applicant City of New Smyrna Beach

Department

Project Title North Causeway Boat Launch Facility Improvements

Project Director Kyle Fegley PE

Project Liaison Agent ifdifferenromabove Shailesh K Patel

Liaison Agent Title PrincipalManaging Member Dredging Marine Consultants LLC

Address 4643 S Clyde Morris Blvd Unit 302 Port Orange

Zip Code 32127

Telephone 3863046505 Fax 386

Email spate@dmcescom

I hereby certify that the information provided in this application is true and accurate

SIGNATURE

Title City Engineer

DATE 3

PROJECT SUMMARY NARRATIVE Please summarize the project in 2 paragraphs or less

The City of New Smyrna Beach plans to make improvemeets to its North Causeway Boat Launch Facility
including constructing restrooms paving parking lots as well as refurbishing existing seawalls sidewalks

and timber accesory docks and fishing piers Some of current structures surrounding the boat ramps are

in great need of repair and are currently closed to public access

Form No9022

New 121790Rev073002082806
BIT

A

Res 1513
Agenda P1
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ATTACHMENT E2

APPLICATION CHECKLIST 2013

To be completed by the Applicant
This checklist and the other items listed below in items 1 through 14 constitute

your application The required information shall be submitted in the order listed

Any additional information submitted by the applicant is subject to being removed

from the package by District staff prior to presentation to the District Board
because of reproduction and space considerations

Two 2 copies of your application are required One original and one electronic

copy

All information except maps is reauired to be on 8 12 x 11 paper Maps and

drawings may be on 8 12 x 14 paper and folded to 8 12 x il so that they may

be included to hole punch and bound by staff

PROJECT NAME North Causeway Boat Launch Facility Improvements

YES

District Commissioner Review prior to March O1 X
NOTE For District Commissioner initials ONLY

District Commissioner must initial the yes line on this

checklist for the application to be deemed complete

2 Applicant InfoProject Summary E1 Form No 9022 1 page X
Form must be completed and signed

3 Application Checklist E2Form No 9026 2 pages X
Form must be signed and dated

4 Project Information E3FormNo 9022a 1 page X

5 Project Evaluation and Rating E4Form No 9125 X
Form must be completed proper attachment included
No signatures required

6 Project Cost Estimate E5Form No 9025 1 page X
Must be on District form

Official Resolution Form E6Form No9021 2 pages X
Resolution must be in District format and include
itemsI6

NO

8 Attorneys Certification Land Ownership E7 X
D4ust be on or follow format of Form No9426
Legal descriptions NOT accepted in lieu of form

Regular Meeting - March 26, 2013

Page 194 of 631



ATTACHMENT E2 Continued

APPLICATION CHECKLIST

To be completed by the Applicant
9 Project TimelineE8 Form No 9610 1 page X

10 County Location Map X

11 City Location Map if applicable X

12 Project Boundary Map X

13 Clear Detailed Site Development Map X

14 Copies of all Required Permits X
Required of development projects only

The undersigned as applicant acknowledges that Items 1 through 13 above constitutes a complete
application and that this information is due in the District office no later than430PM April O1 2013

By May 31 2013 my application must be deemed complete except for permits or it will be removed

from any further consideration by the District I also acknowledge that the information in Item 14 is

due to the District no later than the final TRIM Hearing in September 2013 If the information in Item

14 is not submitted to the District office by the Districts final TRIM hearing in September 2013 I am

aware that my application will be removed from any further funding consideration by the District

APPLICANTShailesh Patel APP TITLE Principal Dredging Marine Consultants

SIGNATURE APPLICANTSLIAISON

3132013

DATE

FIND OFFICE USE ONLY
Date Received

Local FIND Commissioner Review

All Required Supporting Documents

Applicant Eligibility

Project Eligibility

Compliance with Rule 66B2FAC

Eligibility of Project Cost

Available Score

Form No 9026New9292 Revised 073002
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ATTACHMENT E3PROJECT INFORMATION 2013

APPLICANT New Smyrna Beach APPLICATION TITLE North Causeway Boat Launch Facility Improvements

Total Project Cost 815000 FIND Funding Requested 407400 of total cost 50

Amount and Source ofApplicants Matching Funds City ofNew Smyrna Beach General Fund

OthernonFIND Assistance applied for name ofprogram and amount None

Ownership ofProject Site check one Own X Leased Other

If leased or other please describe lease or terms and conditions

Once completed will this project be insured against damage NoExplain

Has the District previously provided assistance funding to this project or site

Ifyes please list

FIND contributed200000 to the North Causeway Boat Ramps Reconstruction Project VONSB0776

What is the current level ofpublic access in terms of the number of boat ramps boat slips and trailer parking spaces
linear feet ofboardwalk etc as applicable 3boat ramps 1820 temporary boat slips approximately 60 boat

trailer parking spaces and approximately 450 linear feet of boardwalk

How many additional ramps slips parking spaces or other public access features will be added by the completion ofthis

project as applicable No additional facilities are planned however repairs to existing structures and the paving
of existing dirt parking areas will greatly improve the efficiency and condition ofthe facility

Ifthere are fees charged for the use ofthis project please denote How do these fees compare with fees from similar

public private facilities in the area Please provide documentation There are no fees associated with the usage of

this facility

Please list all Environmental Resource Permits required for thisproject
Aeepcv Yes No NA Date Applied For Date Received

WMD yes
DEP NA
ACOE NA

COUNIYCITY NA

Form No9022a New 101492Rev 04240641507
Agenda 2
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Agenda 3

ATTACHMENT E4

WATERWAYS ASSISTANCE PROGRAM

APPLICATION EVALUATION AND RATING WORKSHEET 2013

The applicant is to complete this worksheet by entering the project title applicant name

and answers to the applicable questions Do not answer with more than three

sentences
All applicants must answer a total of ten questions All applicants will complete
Attachment E4 of the worksheet which includes questions 1 through 6

Each applicant will then complete one and only one subAttachment E4 A B C D or

E questions 710 according to the applicantsproject type in reference to Attachment C

The applicant should determine their project type if the project incorporates more than one

project type by deternuning which project type is dominant in terms ofproject cost

All othersubattachments that are not applicable to an applicantsproiect should not

be included in the submitted application

APPLICATION TITLE North Causeway Boat Launch Facility Improvements

APPLICANT City ofNew Smyrna Beach

CATEGORY RATING EVALUATION CRITERIA

RATING POINTS

POINTS
AVAILABLE

1 PRIORITY LIST

a List the priority list category ofthis project from Attachment C in the application The
application may only be of one type based upon the nredominan cost of the project elements

12 Public waterfront pazks and boardwalks and associated improvements

b Explain how the project fits this priority category

The North Causeway Boat Launch Facility is a public waterfront pazk that has boat

ramps acessory docks parking lots restrooms and boardwalksfishingpiers that act

as the main access point to the ICW for the City ofNew Smyrna Beach

For reviewer only
Mar Available Score

Range ofScore 0 to points
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Agenda 4

2 WATERWAY RELATIONSHIP

a Explain how the project directly relates to the ICW and the mission of the Navigation
District

The project directly relates to the ICW because the improvements to the facility will

greatly improve direct public access to the ICW for boaters

b How does the project benefit public navigation or access to the ICW or adjoining
waterways

The project improves public navigation by improving an existing facility with safe

easily navigable access directly to the ICW

For renewer only
06points

3 PUBLIC USAGE BENEFITS

a How is the public usage of this project clearly identified and quantified

Useage of the 3 boat ramps 1820 temporary boat slips approximately 60 boat trailer

parking spaces and approximately 4501ineaz feet ofboardwalk is absolutely 100

public On a typical weekend every available parking spot is occupied

b Discuss the regional and local public benefits and access that will be provided by the project

The easy access that the facility provides to the ICW Indian River Ponce Inlet and
the Atlantic Ocean brings boaters from throught the region to the City where they utilize

the local gas stations tackle shops marinas and restaurants

c Estimate the amount of total public use

Public use makes up 100 of the useage

d Can residents from other counties of the District reasonably use the project Explain

1es the facility is fairly easy to access fromI95and State Road 44

For renewer only
08points
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Agenda 5

4 TIMELINESS

a Describe current status ofthe project and present a reasonable and effective timeline for the

completion of the project consistent with Attachment E8

Currently the project is in the initial stages of development

b Briefly explain any unique aspects ofthis project that could influence the project timeline

No unique aspects of the project are expected at this time

Forreiiewer onl
03points

5 COSTS EFFICIENCY

a List any additional funding sources and the status and amount of the corresponding funding
that will be utilized to complete this project

The City ofNew Smyrna Beach will provide the matching funding

b Identify and describe any project costs that may be increased because of the materials

utilized or specific site conditions

No increases in project cost are expected at this time

c Describe any methods to be utilized to increase the cost efficiency of this project

The utilization of portions of the existing structures such as pilings and sections of the

existing seawall will increase the cost efficiency ofthe project

d Ifthere are any fees associated with the use of this facility please detail In addition please
provide a listing ofthe fees charged by similar facilities public and private in the project
area

There are no fees associated with the usage ofthis facility

For reviewer only
06points
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Agenda 6

6 PROJECT VIABILITY

a Does the project fill a specific need in the community or is it consistent with an existing
maritime management plan

es efficient access to the ICW in a waterfront community brings tourist dollars to the area

and provides enjoyment ofthe waterways for its residents

b Clearly demonstrate how the project will continue to be maintained after District funding is

completed

The City of New Smyrna Beach will responsible for the maintenance of the project

c Will the program result in significant and lasting benefits Please describe any
environmental benefits associated with this project

The paving of the dirt parking lots and repair of the existing seawall will eliminate the loss

of upland sediment into local waters Stabilizing theses parking areas and shoreline will

lastingly improve erosion in the project area

For rerieHeronly
07points

SUBTOTAL

FIND FORM NO9125
Effective Date32101Resed42406

4
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Agenda 7

ATTACHMENTE4A

WATERWAYS ASSISTANCE PROGRAM

APPLICATION EVALUATION AND RATING WORKSHEET

DEVELOPMENT CONSTRUCTION PROJECTS

THIS ATTACHMENT IS TO BE COMPLETED IF YOUR PROJECT IS A

DEVELOPMENT OR CONSTRUCTION PROJECT BUT IS NOT AN INLET

MANAGEMENT OR BEACH RENOURISHMENT PROJECT

CATEGORY RATING

RATING POINTS

POINTS

AVAILABLE

EVALUATION CRITERIA

7 PERMITTING

a Have all required environmental permits been applied for Ifpermits are NOT required

explain why not

At this point in the project development no permits have been applied for Its expected that

only stonnwater permitting will be needed because the inwater sstructures are existing

b Ifthe project is a Phase Iproject list the tasks scheduled to obtain the necessary permits and

engineering work Please provide aGeneral cost estimate for the future Phase II work

NA

c Detail any significant impediments that may have been identified that would potentially
delay the timely issuance of the required permits

None are expected

For reviewer only
04points
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Agenda 8

8 PROJECT DESIGN

a Has the design work been completed If this is a Phase I project has a preliminary design
been developed

The design work has not been completed at this time Existing structure assessments and

solutions for reppir have been developed

b Are there unique beneficial aspects to the proposed design that enhance public usage or

access decrease environmental impacts improve water quality or reduce costs

The paving of the dirt parking lots and repair of the existing seawall will eliminate the loss

of upland sediment into local waters Stabilizing theses parking areas and shoreline will

lastingly improve erosion in the project area

For revieHeronl
02points

9 CONSTRUCTION TECHNIQUES

a Briefly explain the constructiou techniques to be utilized for this project

The majority of the project can be constructd by land utilizing traditional construction

techniques and equipment Some inwater work will need to be conducted from a small

barge and floating platform

b How are the construction techniques utilized appropriate for the project site

Both upland andinwater construction will be neccessary as part of the improvements

c Identify any unusual construction techniques that may increase or decrease the costs of the

project

No unusual constuction techniques are expected at this time

For reviewer on
D3points

6
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10 CONSTRUCTION MATERIALS

a List the materials to be utilized for this project What is the design life of the proposed
materials

Pressure treated wood stainless hardware specialized concrete mixes asphalt pavement
etc The products utilized on the inwater or near water aspects of the project are selected

to withstand exposure to the salt water environment

b Describe any recyclable material to be utilized How does the recyclable material if auy
compare to otheravailable material

No recyclable material will be utilized However portions of the existing structures in good
condition mill be preserved and incorporated in to the design

c Identify any unique construction materials that may significantly alter the project costs

No sigtificant alterations are expected

For reviewer only
03points

RATING POINT

TOTAL

Note The total maximum score possible is dependent upon the project priority category but cannot

exceed 50 points unless the project qualifies as an emergencyrelatedproject The minimum score possible
is 16 points A score of35 points or more is required to be considered for funding

Form No9125A

Effective Date32101revised424116
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ATTACHMENTE6

RESOLUTION FORASSISTANCE 2013

UNDER THE FLORIDA INLAND NAVIGATION DISTRICT

WATERWAYS ASSISTANCE PROGRAM

WHEREAS THE City of New Smyrna Beach is interested in carrying out the

Name ofAgency
following described project for the enjoyment ofthe citizenryofVolusia County
and the State of Florida

Project TitleNorth Causeway Boat Launch Facility Improvements

Total Estimated Cost 815000

BriefDescription of Project

Construct a new restroom facility repair existing seawalls acessory docks and fishing
piers pave the existing parking lots and construct new sidewalks

AND Florida Inland Navigation District financial assistance is required for the program
mentioned above

NOW THEREFORE be it resolved by the City ofNew Smyrna Beach

Name ofAgency
that the project described above be authorized

AND be it further resolved that said City of New Smyrna Beach

Name ofAgency

make application to the Florida IiilandNavigation District in the amount of50 of the

actual cost ofthe project in behalf ofsaid City of New Smyrna Beach

Name ofAgency
AND be it further resolved by the City ofNew Smyrna Beach

Name ofAgency
that it certifies to the following

That it will accept the terms and conditions set forth in FIND Rule 66B2

FACand which will be apart of the Project Agreement for any assistance awazded under

the attached proposal

2 That it is in complete accord with the attached proposal and that it will carry out

the Program in the manner described in the proposal and any plans and specifications attached

thereto unless prior approval for any change has been received from the District

Form No 9021 Effective date 121790Rev 101492 1
3 That it has the ability and intention to finance its shaze ofthe cost of the project

Form No 9021 Effective date 121790Rev 101492
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and that the project will be operated and maintained at the expense ofsaid

City of New Smyrna Beach for public use

Name orAgency

4 That it will not discriminate against any person on the basis ofrace color or

national origin in the use of any property or facility acquired or developed pursuant to this

proposal and shall comply with the terms and intent ofthe Title VI ofthe Civil Rights Act of

1964 P L88352 1964 and design and construct all facilities to comply fully with statutes

relating to accessibility by handicapped persons as well as other federal state and local

laws rules and requirements

5 That it will maintain adequate financial records on the proposed project to

substantiate claims for reimbursement

6 That it will make available to FIND if requested a postaudit of expenses

incurred on the project prior to or in conjunction with request for the final 10 ofthe

funding agreed to by FIND

This is to certify that the foregoing is a true and correct copy of a resolution duly and

legally adopted by the City of New Smyrna Beach at a legal meeting

held on this day of

Attest

Title

20

2

Signature

Title

Form No 9021 Effective date 121790Rev 101492
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AGENDA ITEM SUMMARY

De artment Makin Re uest Plannin and En eerin

Meetin Date 19C Readin 31213 2a Readin 32613

Action Item Title Colon Park PUD lat Amendment

Agenda Section Consent Public Hearing X S ecial Items

Summary Explanation and Backgmund Glenn D Storch Esquire 420 South Nova Road

Daytona Beach Florida 32114 applicant on behalf of the property owners New

Smyrna Beach Acquisitions LLC 38068 Daughtery Road Zephyrhills Florida 33540

Colony Park LLC 38068 Daughtery Road Zephyrhills Florida 33540 and Mullinax

FordMercury Inc 1307 North Dixie Highway New Smyrna Beach Florida 32168

requests approval of amendments to the approved Colony Park Planned Unit

Development PUD Master Development Agreement and Conceptual Development Plan

The purpose of the amendments is to clarify language regarding tree mitigation and open

space to address comments from Volusia County staff and to revise the architectural

design standards If approved the request would constitute the first amendment to the

approved development agreement

The subject property consists of approximately 4145 acres is zoned PUD Planned Unit

Development and is generally located on the north side of State Road 44 east of Colony
Park Road and west of Jungle Road

At its February 4 2013 meeting the Planning and Zoning Board voted unanimously 70
to recommend the City Commission approve the requested amendment The Boards

recommendation of approval wasconditioned upon the following

1 The 50 open space requirement is added back into the MDA or the applicant must

apply for and obtain approval of a variance to eliminate the open space

requirement
2 All outstanding comments as shown on Exhibit D of the staff report are addressed

prior to scheduling this item for first reading before City Commission

These revisions have been made by the applicant A revised draft of the PUD ls

amendment dated February 25 2013 is attached to this memo

Recommended ActionMotion royal of the revised amendment dated Febru 25 2013

Funding Analyeie Bud eted NA If not bud eted recommended fundin account

Exhibits Attached 1 Revised Master Development Agreement 16L Amendment dated February
26 2013 2 Staff re ort with associated exhibits dated Febru 4 2013

Reviewed B Name Si store

De artment Director Gail Henrikson

City Attorney Frank Gummey
Cit Mana er Pam Bran accio w

Commission Action
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fl

1 ORDINANCE N02713

2 AN ORDINANCE AMENDING THE COLONY PARK PUD

3 MASTER DEVELOPMENT AGREEMENT AND
9 CONCEPTUAL DEVELOPMENT PLAN WITH NEW

5 SMYRNA BEACH ACQUISITIONS LLC AND COLONY

6 PARK LLC FOR APPROXIMATELY 41 ACRES

7 GENERALLY LOCATED NORTHEAST OF THE

8 INTERSECTION OF STATE ROAD 44 AND COLONY PARK

9 ROAD TO CLARIFY LANGUAGE REGARDING TREE
10 MITIGATION AND OPEN SPACE AND TO REVISE THE

11 ARCHITECTURAL DESIGN STANDARDS PROVIDING

12 FORAQUASIJUDICIAL PUBLIC HEARING PROVIDING

13 FOR CONFLICTING ORDINANCES PROVIDING FOR

14 SEVERABILITY ANDPROVIDING AN EFFECTIVE DATE

15 WHEREAS Glenn D Storch Esquire 420 South Nova Road
16 Daytona Beach Florida 32119 applicant and authorized

17 representative of the property owners New Smyrna Beach

18 Acquisitions LLC and Colony Park LLC has initiated a request for

19 the amending the Colony Park PUD Master Development Agreement and

20 Conceptual Development Plan for a parcel containing 91 acres

21 generally located northeast of the intersection of State Road 44

22 and Colony Park Road to clarify language regarding tree mitigation
23 and open space to address comments from Volusia County staff and

24 to revise the architectural design standards and

25 WHEREAS New Smyrna Beach Ordinance 191 New Smyrna Beach

26 Land Development Regulations Article V Zoning Districts X50402
27 Specific Regulations By District PUD Planned Unit Development
28 Procedure for Rezoning to PUD 9 Review Procedure c City
29 Commission Review requires that all planned unit developments
30 shall be approved by ordinance in the same manner as required for

31 a rezoning and

32 WHEREAS the applicant wishes to amend a Master Planned Unit

33 Development Agreement with the City of New Smyrna Beach in

39 accordance with the Citys Land Development Regulations and

35 WHEREAS the Planning and Zoning Board at its meeting on

36 February 9 2013 by a vote of 70 recommended that the requested
37 amendment be approved conditioned upon the followng

38 1 The SOo open space requirement is added back into the MDA

39 or the applicant must apply for and obtain approval of a

40 variance to eliminate the open space requirement
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91 2 All outstanding comments from staff shown in the Planning
42 Managers letter to the applicant dated January 24 2013

43 are addressed prior to scheduling this item for first
44 reading before City Commission and

45 WHEREAS the City Commission deems that it is in the best

96 interests of the citizens of the City of New Smyrna Beach to

97 approve the amendment to the Master Planned Unit Development
98 Agreement as more particularly set forth hereinafter

4 9 NOW THEREFORE BEIT ENACTED BY THE CITYCOMMISSION OF THE CITY

50 OF NEW SMYRNA BEACH FLORIDA

51 SECTIONI Approval That the First Amendment to the the Colony
52 Park PUD Master Development Agreement and Conceptual Development
53 Plan with New Smyrna Beach Acquisitions LLC and Colony Park LLC
59 be and the same is hereby approved Said Amendment is more

55 particularly described as follows

56 SEE EXHIBIT A ATTACHED HERETO AND

57 BY REFERENCE MADE A PART HEREOF

58 SECTION 2 QuasiJudicial Public Searing It is hereby found

59 that a quasijudicial public hearing held by the City Commission to

60 consider adoption of this ordinance March 26 2013 in the City
61 Commission Chambers at City Hall 210 Sams Avenue south entrance

62 on Julia Street New Smyrna Beach Florida to consider the Master

63 Planned Unit Development Agreement amendments rezoning request in

64 accordance with Bd of Cty Comrsof Brevard v Snyder 627 So2d

65 469 Fla 1993in a manner to insure that all parties are provided
66 an opportunity to be heard present evidence ard crossexamine

67 witnesses and to be informed of all the facts upon which the

68 Commissionsdecision on the rezoning is based after notice

69 published at least 10 days prior to hearing is deemed to comply
70 with 1660413aFS

71 SECTION 3 Conflicting Ordinances That all ordinances or

72 parts thereof that are in conflict with this ordinance shall be and

73 the same are hereby rescinded and repealed

PAGE 2 OF 3
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74

75

76
77

78

79

80

81

82

83

84

85

SECTION4 Severability That if any section sentence clause

or phrase of this ordinance is held invalidor unconstitutional by
any court of competent jurisdiction then said holding shall in no

way affect the validity of the remaining portions of this

ordinance

SECTION 5 Effective Date That this ordinance shall take

effect immediately upon its final adoption

APPROVED AS TO FORM AND CORRECTNESS

FRANK B GUMMEY III

City Attorney

J
nAP
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Document Prepared By
Glenn D Storch Esquire
GLENN D STORCH PA

420 South Nova Road

Daytona Beach FL 32114

Return recorded document to

City of New Smyrna Beach Records Clerk
210 Sams Avenue

New Smyrna Beach FL 32168

MASTER DEVELOPMENT AGREEMENT FOR
COLONY PARK CENTER

The CITY OF NEW SMYRNA BEACH FLORHA a chartered municipal

corporation located in Volusia County Florida the City and NEW SAIYRNA BEACH

ACQUISITIONS LLC a Florida limited liability corporation aimCOLONY PARK LLC a

Florida limited liability company and MULLINAX FORDMERCURY INC a Florida corooration

Developer and Owner hereby agree and covenant and bind their heirs successors and assigns

as follows

I OWNERSHIP OF THE PROPERTY

A The property that is subject to this Agreement consists of approximately 4145

acres of real property hereinaRer the Property and is described in Exhibit A attached hereto and

by reference made a part hereof The Developer intends to subject the Property to the conditions and

restrictions of this Agreement and the City intends to permit development of the Property in

accordance with the tetras of this Agreement The Property is under the sole ownership of NEW

SMYRNA BEACH ACQUISITIONS LLC COLONY PARK LLC and MULLINAX FORD

MERCURY INC

Revised21j13
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2 DEVELOPMENT PLAN

A Development of the Property shall be controtledby the terms of this Ageement

and to the extent not in conflict with this Ageement the New Smyrna Beach Land Development

Regulations LDR including the regulations contained therein The Developer has designated the

Property as COLONY PARK CENTER

B The Property shall be developed as a commercial shopping area with outparcels as

shown on the Conceptual Development Plan which is attached hereto and incorporated herein as

Exhibit B The City and Developer acknowledge the importance of developing the property as part

of a significant commercial corridor All conservation areas shall be maintained in either site plan A

sidewalk shall be extended to the north property line at such time as Lot 1 is developed The

Developer or assigns shall be responsible for construction of the sidewalk The Property shall

generally be developed as depicted on the Conceptual Development Plan In case of conflict between

any textual provision of this Ageement and the Conceptual Development Plan the textual provision

shall govern If this development agreement or the Conceptual Development Plan fails to address a

particular subject or requirement the requirements of the applicable City ordinances in effect at the

time of development plaiapproval shall control Failure of either to address a particular perntit

condition tenn or restriction shall not relieve the Developer ofthe necessity of complying with the law

governing said permitting requirements conditions tenn or restriction The Conceptual Development

Plan is conceptual only and the plan may be adjusted by the developer in cooperation with Staff as

the parties proceed Uvough the final Site Plan provided sazne complies with the maximum area and

other terms provided herein Accordingly the following site data is provided

DPen SpaeeIegxired 2Aawest39o

Open Space Required 224acres 501

Minimum Lot Width Lot 5 100 feet

All other lots with frontage on a public
Road 200 feet
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Maximum Impervious Lot Coverage

Maximum Building Coverage

Maximum Building Height Proposed

Minimum Building Set Back

Buildtoline

State Road 44

Combined project area will not exceed 75

3

3 feet three stories

Lots three four and five will have a

buildtoline of 45 79 feet

Lot one will have no buildtorequirement
as only its entrance drive area will front SR 44

Lot two will require abuildtoline of 45 to 79
for therfirst building and nobuild requirement
for any remaining buildings located on lot two

Minimum building set back

Colony Park Road
Rear

Side

Landscape Buffers

Front

25 feet

25 feet
0 feet

45 feet

Perimeter Exterior

Side 10 feet for east and north perimeter 25 feet

adjacent to Colony Park Road

C The Developer will split the property using the minor subdivision regulations in

accordance with the City of New Smyma Beach Land Development Regulations and as shown on the

Conceptual Development Plan As part of the development process the development will be serviced

with public utilities and if necessazy provide shared access to the rightofway known as State Road

44 and to service road easements The parties agree that traffic impact fees generated by this property

shall be dedicated to improve the Colony Park Road extension consistent with the Traffic Impact

Study and the parties agree that although there is no obligation for either party to complete the

extension all of the parties agree that said extension is a priority
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D The parties acknowledge that compliance with the New Smyrna Beach Land

Development Regulations may necessitate modification of the Conceptual Development Plan Any

minor modifications to the Conceptual Development Plan which are not in conflict with the textual

provisions of this Agreement do not increase the size density or intensity ofthe use by more than 10

of the lot area provided herein and does not conflict with any City ordinances not superseded by this

Agreement shall be deemed minor and may be approved without formal amendment of this

Agreement Minor amendments may include revisions to the Conceptual Development Plan that may

reconfigure the lot phase andor building layout so long as the modified Conceptual Development
Plan does not exceed by more than 10of the lot area depicted on the Conceptual Development Plan

Such modifications shall require the City Administrative Officialswritten approval If the Developer

is not satisfied with resolution of any problem or decision by the City Administrative Official

regarding such modification the Developer may appeal the decision to the City Commission

3 PHASING

A Development of the property can be accomplished in multiple phases with all

required easements for development consistent with the Concept Plan recorded and all infrastructures

servicing the phases being constructed as required by each phase Tree mitigation as setforth in the

development agreement shall be provided for the entire project in the first phase Individual

stortnwater systems shall be permitted but joint stormwater may be regxiredayyropriate in some areas

Shared facilities including utility service and the like shall be constructed as part of the overall

infrastructure constructed as required for each phase of development These improvements must be

constzvcted prior to any certificate of occupancy for each phase Required cross access and utility

easements shall be recorded in the Public Records ofVolusia County

B Development of the individual lots can occur in any sequence provided that a final

site plate development order has been granted Parking areas and individual or joint stotmwater shall

be constructed with the development of each individual parcel Where landscaped areas are bisected

by the proposed lot lines the first lot to develop shall construct the entire frontage landscaped area

shared by both lots including curbing planting and irrigation Note that this responsibility does not

extend more than 15 ft from the bisecting lot line onto any undeveloped lot

4 CONFORMANCE VITH COMPREHENSIVE PLAN
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A The City has detemlined that the Property is suitable in size location and character

for the uses proposed that the uses proposed meet the needs of the City and a
are

consistent with stheCitys Comprehensive P1a1 r

r r a

5 PERMITTED USES

Attached dwellings

Auto Sales new and used with accessory uses and

outdoor display area permitted on Lot 2

Financial Services and Banking

Government buildings

Liquor stores

Movie theatres

Medical Offices or Dental Clinics or veterinarian clinics

Offices

Printing shops
Real estate brokers

Restaurants types AB and C

Service stations types A and B

Taverns

Retail Sales and Services

Automobile Service Centers Volusia County type B limited to Lot 2 all
vehicle repair rebuilding and reconditioning shall be performed inside an

enclosed structure or be screened by an opaque wall or fence

Drivethru lanes are specifically permitted for banking pharmacies and
restaurants within the subject property pursuant to7c1i

opposite from State Road 44 with drivethruexits permitted on

the side ofbuildings

6 PUD INFRASTRUCTURETRANSPORTATION
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A Access easements and utility easements for utilities to lots within the Development

shall be owned by the Developer andor the property owners association their successors and assigns

subject to dedications of easement and rights of ingress and egress in favor of the City andfor Utilities

Commission for the purpose of owning and maintaining utilities located within the Property See

Utility Easement Plan attached as Exhibit C Said utility easements may be adjusted as each

development is reviewed The access easements shall be constructed to City andor Utilities

Commission standards The Developer acknowledges for itself its successors and assigns that the

access easements are private and shall be a private responsibility without recourse to the City andor

Utilities Commission The exception to this limitation shall be when the City andor Utilities

Commission through its agents designees or assigns shall damage facilities including pavement

within the Property in the course of repairing replacing or enlarging City andor Utilities Commission

owned or dedicated utility lines In that event the City andor Utilities Commission shall repair the

area in a workmanlike fashion Parking areas within the PUD may be subject to cross access

easements to permit all parking within a single shopping center Developer at its discretion may

request a 20 parking reduction to compensate for tree preservation andor shared parking 4he

Further parking will be addressed pursuant to LDR Standards

b b b

B The Developer will build or provide for the construction of Stonnwater water

sewer and reuse waterlines to City andor Utilities Commission specifications and upon acceptance by

the City andor Utilities Commission the lines shall be dedicated to the City andor Utilities

Conunission together with all easements and licenses necessary for the City andor Utilities

Commission to maintain and operate the utility systems located on the lots The water sewer and

reuse waterlines if reuse service is available shall be located and built in the drive easement area or

designated for common area use as provided on the attached Concept Plan The utility system shall be

extended to apoint intersecting the East property boundary and State Road 44RightofWay

C Stonnwater drainage will be constructed for the development within the Property

Developer is entitled to provide offsite stormwater drainage retention The Stonnwater retention

facility will be maintained by the Property Owners Association at a level consistent with the standards

and permit conditions of the St Johns River Water Management District SJRWMD Such conditions
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may include maintenance of the stormwater system by a Property Owners Association Collection and

transmission facilities on a lot shall be ocated pursuant to site development plan approval for the

individual lot and structures located thereon The stompwater from each lot shall be directed to the

approved individual stormwater facilities Additional storniwater retention may be provided in areas

designated as out pazcels on the Conceptual Development Plan

D The developer agrees to participate in any proportionate fair share program and the

development will be subject to transportation impact fees andor stormwater improvement impact fees

E Developer agrees to pay50000 for the design ofColony Pazk Road extension and

Developer shall proceed with desigir The design shall conform to City road design standards and shall

incorporate the sidewalk design as required by City Code provisions The City agrees to contribute up

to 25000 to the design of the Colony Park Road extension and sidewalk design If the total design

cost exceeds 50000 the City shall contribute all monies required up to an additional 25000 The

parties agree that total design cost shall not exceed 75000

7 ARCHITECTURALDESIGNSTANDARDS

The purpose of the gateway corridor architectural guidelines contained herein is to promote

design treatments that enhance the visual appearance of development ensure compatibility of

buildings and create a strong community image and identity and to protect conununity aesthetics

These guidelines shall apply to the development of the property except where they are superseded or

conflict with the Conceptual Development Plan or other sections of the Master Development

Agreement

A Applicability

1 Uses These design standards shall apply to all uses provided herein

B Site Plan DesiEn Standards

1 Site Layout Site layouts shall be designed with special attention to the

creation of an attractive safe and functional urban environment based upon the

following standards

a Building orientation The building layout selected should contribute to the

creation of a healthier pedestrian enviromnent and a more cohesive urban

context

1 Buildings shall be oriented to face the public rightofway
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2 Building location and mass should relate to nearby buildings
3 When parking areas are located behind the businesses a secondary

entrance shall be provided in the back of the business A reaz entrance

can provide direct service and customer access to the store from parking

areas as well as improve circulation between the parking lots and the

street Architectural embellislunents awnings landscaping and signs

shall be used to mark the secondary entrance and the design of the reaz

of the building shall be consistent with the front facade

4 Where the parking is located in front of the building the parking area

shall be designed to avoid the appearance of large masses of pavement

and shall be conducive to pedestrian access and circulation as set forth in

subsection e of this section

2 Outparcels Developments within the PUD outpazcels fronting the primary

building andor anchor tenant must conform to the following guidelines
a In order to provide a unified design with the main structure and enhance the

visual impact of outparcels all exterior facades of the outparcel buildings shall

be considered primary facades and shall employ architectural and landscape

design treatments similaz to the primary building andoranchor tenant

b Interconnection of pedestrian walkways with the main structure and adjacent

outparcels is required

c The main structure and adjacent outparcels shall share driveway access and

consolidated parking areas by cross parking easements

d Vehicular connection between the outparcel the main structure and adjacent

outpazcels is required to provide For safe and convenient vehicular movement

within the site

C Architectural Design Standards

1 Buildirg Design Buildings shall have architectural features and patterns

that provide visual interest from the perspective of the pedestrians and motorists

Buildings shall include substantial variation in mass such as changes in height and

horizontal plane

a Primazy building facades shall be enhanced by the use of vertical and
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horizontal elements Landscaping may be used to enhance the architectural

features and to break the visua monotony but shall not be used in lieu of the

following requirements
1 Facades shall not exceed 50 horizontal feet and 12 vertical feet

without two of the following elements

i A change in plane such as an offset reveal or projecting rib

Such plane projections or recesses shall have a width of no less

than two inches and may include but are not limited to columns

planters arches and voids etc

ii Architectural details such as raised bands and cornices

iii Awnings

iv Change in color

v Change in material

vi Change in texture

vii Doors

viii Windows

2 Facades that extend for more than 100 feet in length shall

incorporate in addition to two ofthe above requirements at least one of

the following elements

A Mo ieL FFet ool etiti FO
0 0
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i Architecturally prominent public entrance or

ii A tower

b The ground floor of the primary facade shall have at least two of the

following elements for at least 60 percent of the width of the facade

Public entrances

2 Arcades or other rooftreatment such as awnings or secondary roofs

to provide shade and facade interest

3 Windowsdisplay windows

4 Awnings associated with windows or doors
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5 Landscaping adjacent to the building

c Secondary facades which are not readily visible from the street rightof

way shall provide at least two of the elements required for primary facades

d All additions alterations and accessory buildings shall be compatible with

the principal structure in design and materials

e The first floor of all buildings including structured pazking shall be

designed to encourage pedestrian scale activity

Overhangsawnings shall be designed to protect pedestrians from inclement

weather

R The hisshest point of a first floor awning on a multisto building shall

not be hieher than the midnoint between the topof the first story window and

the second story windowsill

h Accessory structures shall have the same architectural detail design
elements and roof design as the primary structure Bay doors may face the rear

or side ofabuilding but not the front

3iDrivethru azeas are not permitted in the front of the lot Order areas must

be in the rearof the building Pickup maybe on the side ofthe building

2 Feneshatiar

a At least 20 percent of front facades shall be comprised of windows ands Fo

doors However nearly continuous expanses of glass for walls shall be avoided

Patterns are encouraged by alternating solid elements and windows

b Windows and display cases should be provided along pedestrian comdors

c here nonresidential buildings contain multiple separate teuait stores

with separate exterior customer entrances the street level facade of such stores

shall be transparent between the height of three feet and eight feet above the

walkwayRade for no less than 50 percent of the horizontal length of the

building facade

d Views into the interior of retail storefronts and restaurants are encouraged

for pedestrian activity safety and to create a community windowshopping

envirornnent The use of darkly tinted or reflective glass on these structures is

discouragednoenteermrnyooone
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ee TJindows shall be recessed a minimum of two inches and shall includes

visually prominent sills shutters stucco relief or other such forms of framing

3 Entrances

a Multiple entryways or architectural features shall be incorporated into the

design in order to break up the apparent mass and scale of large structures All

entrances shall be architecturally prominent and clearly visible from the abutting

public street Entrances may lead to tenant spaces other than the primary retail

tenant

b Primary customer entrances should face the street Buildings larger than

30000 square feet located on corner lots should provide customer entrances on

both streets movie theaters are exempt or a corner entrance Additional

entrances are encouraged facing local streets parking lots plazas lakefronts and

adjacent buildings

c Primary customer entrances shall be cleazly defined and highly visible

through the use of architectural detail for all structures Primary entrances to

anchor stores shall be highlighted with tower elements higher volumes tall

voids special building materials andor architectural details Entrances to

smaller stores shall be recessed or framed by a sheltering element such as

awning arcade porch or portico

d Multitenant structures larger than 75000 Gross square feet shall provide

either a significant pedestrian amenitypublic entrance at a minimum of one

der 75 linear feet of publicly visible facade The public entrance may be to

either the principal retail use or to any other tenant Examples of simificant

pedestrian amenities include but are not limited to outdoor seating areas play

areas for children and public courtyards The size of said pedestrian amenity

shall be consistent with the picnic area provided by the adioining Home Dermot

proiect This provision shall not apply to more than three sides of any structure
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de Protection from the sun and adverse weather conditions for patrons should

be considered for incorporation into the entranceways Awnings canopies and

arcades are allowed to project up to three feet into the required building setback

ef Each large retail establishment 5000 square feet or more on a site shall

have one or more clearly defined highly visible customer entrances featuring ne

o weetwoor more of the following
1 Canopies or porticos
2 Overhangs

3 Recessesprojections
4 Arcades

5 Raised corniced parapets over the door

6 Peaked roofforms

7 Arches

8 Outdoor patios

9 Display windows

10 Architectural details such as the work and moldings

which are integrated into the building structure and design or

11 Integral planters or wing walls that incorporate landscaped
areas andor places for sitting

g If multiple tenants are located in a nonresidential center each indvidiual 1Fo

establishment shaal have at least one exterior customer entrance which shall

conform to the above reguirements set forth in subsection C3fof this

section

4 Roofs

a Buildings shall have a recognizable top consisting of but not limited to

cornice treatments roof overhangs with brackets steeped parapets richly

textured materials andor differently colored materials Color bands are not

acceptable as the only treatment Bands ofcolor typically used for advertising

are not allowed

b Mechanical equipment located on roofs shall be integrated into the overall

design of a building by screening it behind parapets or by recessing equipment
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into hips gables parapets or similar features Plain boxes aze not acceptable
c Backlit awnings used as mansard or canopy roofs are prohibited

d Roofs shall have no fewer than two of the following features

I Parapets concealing flat roofs and rooftop equipment such as HVAC

units from public view T

aa F

F 7 171 at F tl L la F
b

TttCappvmnicedvli

2 Athreedimensional cornice treatment a minimum of 12 inches in

height having a minimum of three vertical not diagonal changes in

plane and a variety of thickness in relief ranging from the greatest at the

top to the least at the bottom

3 Overhanging eaves extending no less than three feet past the

supporting walls

4 Sloping roofs a rt
0

allwith an average slope greater than or equal to one foot of vertical

rise for every three feet of horizontal run
ra

Fo

6 Any other treatment that in the opinion of the zoning enforcement

official meets the intent of this section

5 Corner Lots Buildings located at the intersections of roads shall be

designed with azchitectural embellislnnents to emphasize their location as follows

a Buildings on corner lots are considered to have double frontprimary facades

for architectural design purposes

b Buildings on comer lots shall include at least one of the following
architectural features in addition to other features provided herein Cornice

detail arches peaked roof forms comer towers clocks bells or similar design

features

c Hardscape design such as pedestrian plazas with artwork or fountains may

substitute for building embellislunents on corner lots
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6 Eateriarfaterials

a Materials selected for buildings should have quality and stability in terms of

durability finish and appearance

b Exteriorbuilding materials that are encouraged include wood siding stucco

brick stone and concrete masonry units Masonry unit exteriors shall be

textured and tinted to avoid the appearance of a smooth monotonous wall

c Predominant materials that are not permitted include flat corrugated or

reflective metal panels smooth or rib faced concrete block cedar shakes

textured plywood and plastic siding

7 Colors Color has one of the strongest visual effects of all elements of

building design Therefore colors shall be selected to ensure harmony of the building

with adjacent structures

a A wide selection of low reflectance exterior colors should be utilized to

promote variety and diversity The generally approved paint colors for

nonresidential uses include light pastel and earth tone colors Color schemes

must be submitted to the City Planning and Engineering Department for review

and approval

b The following colors are prohibited Use of intense fluorescent or day glow

colors black as the predominant exterior building color and monocluomatic

color schemes all one paint color

c Building trim and detail colors must be complementary Clashing trim

colors will not be permitted

d A solid line band of color shall not be used for architectural detail

8 Corporate Design National corporate chains that typically design their

buildings to read as signage shall modify their designs to comply with the requirements

ofthis article

D Minimum Tenant bIix Requirements Developments with single retail tenants

that have structures of more than 75000 gross square feet shall provide additional tenant spaces

occupying the equivalent of 25 percent or more of the primary tenant Individual tenant spaces shall

not exceed 30000 square feet in gross floor area In lieu of providing separate tenant space a

developer may construct a design that creates the appearance ofindividual tenant spaces
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E Site Circulation and Access Safe comfortable and consistent pedestrian

cotmections are required as sei forth herein

1 The use of joint access easements is required between sites to reduce the

number of access points and driveway area to increase the amount of landscaping and

to increase traffic safety

2 A safe and landscaped pedestrian circulation system connecting to public

streets external sidewalks and outpazcels shall be provided onsite

3 Pedestrian walkways within the development shall be differentiated from

driving surfaces utilizing a change in materials

4 To increase pedestrian safety sidewalks and walkways shall be at a

different grade thatr the vehicular parking lot and shall be landscaped

5 Large scale retail development with one or more retail tenants of 75000

gross square feet or more and adjacent to an arterial street which is or may be used as a

transit route shall provide onsite accommodations forpublic transit access including a

bus pullout and shelter All other such developments shall anticipate thepeed for public

transit access and shall provide bus pullouts as warranted

6 Mixeduse and largescale developments shall incorporate bicycle

parkingstorage

7 Crosswalks are required wherever a pedestrian walkway intersects a

vehicular area All crosswalks shall be a minimum of five feet wide and shall be paved

with concrete modular paving integrally colored poured concrete or striped asphalt

B At least one sisnificant pedestrian amenity such as an outdoor

seating area ptav area for children or courriard shall be provided for every

75000 square feet of cross floor area of structure Required pedestrian amenities

may he combined into one or more locations in order to create a larger amenity

F OffStreet Parkins Standards While offstreet pazking is necessary to

accommodate automobile demands it displaces a large percentage of the Citys open space and

separates structures from the main pedestrian concourses The purpose of the following guidelines is to

avoid large expatrses of asphalt and conflicts between vehicles and pedestrians

1 Where a mix of uses creates staggered peak periods of parking demand

shared parking may be utilized to reduce the total amount of required parking
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2 Where practical large pazking lots shall be visually and functionally

segmented into smaller lots with landscaped islands and canopy trees No single

pazking azea shall exceed 180 spaces

3 Where a nonresidential use abuts an agricultural residential or mobile

home zoning classification the parking area shall not be located within the building

setback abutting the residential area

4 Wherever feasible landscaping should be used to screen the parking area

5 As an incentive to reduce asphalt and encourage landscaping parking space

depth in nonresidential developments may be reduced by two feet if abutting a

landscape area as long as vehicle parking will not interfere with required plantings or

encroach on sidewalks

6 Vehicle use areas shall be sufficiently screened from public rightsofway

by utilizing landscape berms themed streetscape trees with landscape materials trellis

designs andor low urban walls that incorporate architectural detail Perimeter design

shall be determined with the assistance of City Planning and Engineering Department

to promote the cormnunity image for the area in which the development is located

7 The design of parking areas excluding any automobile display or storage

areas shall avoid the appearance of large masses of pazked cazs Landscaped areas

within parking areas are encouraged to be larger than minimum standards within a

minimum of 200 squaze feet Proposed larger landscaped areas shall be spaced in an

appropriate manner to provide an aesthetically pleasing parking area consistent with

City standards The maximum number of parking spaces excluding any automobile

display areas for nonresidential uses may not exceed 120 percent of the minimum

spaces required by section 72286 Offstreet pazking and loading unless an

additional 20 interior landscaping within the parking lot is provided then said pazking

may extend to 180 of minimum spaces required

8 Shade trees shall be provided for parked cars excluding any automobile

displaystorage areas so that an average ratio of one tree per ten automobiles is

achieved

9 Preserved tree areas may require additional pervious surface parking area

around tree wells
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Service Utiity Display and Storage Areas Standards

f Areas for outdoor storage if provided by approved site plan trash

collection and loading shall not be located adjacent to residential lots

2 Loading areas or docks outdoor storage excluding vehicle display areas

waste disposal mechanical equipment satellite dishes truck parking and other service

support equipment shall be located behind the building line and shall be fully screened

from the view of adjacent properties both at ground and roof top levels with masonry

brick or durable manmade material wall and shall not be located in the front of

buildings except for the vehicle display areas associated with Lot 2

3 Areas for outdoor storage trash collection and loading shall be

incorporated into the primary building design and construction for these areas shall be

ofmaterials of comparable quality and appearance as that of the primary building

4 Shopping cart storage shall be located inside the building or shall be

screened by a solid landscaping hedge or a fourfoot wall consistent with the building

architecture and materials

5 Fenced areas such as garden centers or vehicle storage areas visible from

the public rightofway shall be screened with decorative fencing material The area

shall be landscaped and designed to be compatible with the design of the building

facade

6 Utilities for all nonresidential developments shall be located underground

Utility boxes must be totally screened from view of principal streets as well as

pedestrian walkways and areas Utilities shall not be located within landscape buffers

tree protection and enviromnentally sensitive areas

H Landscaping and Buffer Requirements

1 Landscaping shall provide a suitable setting for the development

architecture and also shall serve to create a unified urban look to define outdoor spaces

to buffer from sound and weather to screen from view and to accentuate building

elements and vistas

2 Existing trees which are not located within the development area to be

cleared as shown on Exhibit B shall be maintained and protected in perpetuity as

required by the Land Development Regulations as atnended
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3 Landscaping and grading shall be designed to enhance the presence of each

building

4 Except for public rightofway shaded areas must be provided for internal

sidewalks at a minimum of 100 square feet of shaded area per 150 lineal feet of

walkway

5 Whenever possible utility easements shall be located away from historic

trees which must be saved as required by the Land Development Regulations as

amended or tree preservation areas

6 Wet retention areas shall be designed as amenities and shall appear natural

by having offsets in the edge alignment to avoid perfect geometric figures Landscaping

is required to soften the visual appearance of the pond edges Features such as fountains

are encouraged to accent the ponds and provide adequate aeration to prevent stagnation

1 Architectural Consistency

1 All structures within the Property shall complement one another and

shall convey a sense of quality and permanence

2 No vending machines shall be permitted on the outside walkways or

other outdoor pedestrian areas of the Property

3 No newspaper stands shall be permitted except in areas designated by

the Developer and approved by the City

4 Any exterior phone booths shall not be visible from public rightsof

way

5 Lot function layout and architectural design and size of the buildings

thereon shall be coordinated once established by the function and layout of the first of

these lots to receive site development plan approval For purposes herein lot function

and layout includes but is not limited to building placement landscaping

layout design parking lot layouUdesign and access drive layoutdesign Architectural

design refers to building style and appearance

6 All parking lot lighting fixtures shall be consistent with respect to their

physical attributes design and appearance The specific design shall be established by

the type ofparking lot lighting fixture constructed or installed in or on the first of these

Page 18 of31

Regular Meeting - March 26, 2013

Page 227 of 631



lots to receive site development plan approval Light to be deflected from residential

areas and contained within project

7 Elevations shall be provided consistent with these standards during site

plan review process

8 NATURAL VEGETATION PRESERVATION

A Twentyfive25 percent of the square footage area ofthe overall PUD Property

will be maintained for conservation of the native vegetation Said amount shall comply with the intent

of the Comdor Overlay Zone regulations All natural areas and vegetation shall be cleaned by hand or

brush cutter including the removal of dead trees limbs and any vines No removal of small trees

palmetto bushes or other under brushing except for removal of invasive species will be done The

natural areas will stay as natural as possible to provide for a thick vegetative buffer between any

commercial and residential areas Any existing trees credited towards required buffers or landscape

requirements removed for any reason shall be replaced with trees meeting City approval with regard to

species and size Perimeter buffers shall comply with the Citys Land Development Regulations and

shall be used to meet the required natural vegetation preservation requirements except as modified by

this Agreement Landscape buffers shall be 10 feet on the perimeter east side adjacent to the park area

and the north side The perimeter landscape buffer along the Colony Pazk Road frontage shall be 25

feet total The first 15 feet shall be within the New Smyma Beach Utility Conunission easement The

remaining 10 feet of landscape buffer area shall comply with City landscape requirements with an

additional 25plant material included withinthis 10 feet of buffer area Prior to beginning of land

clearing all areas to be preserved shall be marked and inspected by City No underbrushing will be

done in areas within a conservation easement

B The Development shall comply with the tree preservation requirements of the Citys

Land Development Regulations except as modified by this Master Development Agreement The

parcel is heavily forested and the parties desire that the conunercial area is developed in an attractive

enviromnentally sensitive manner Further that the City encourages preservation of lazge forested

areas The Developer has endeavored to design this parcel consistent with an overall vision that

includes the large adjoining areas The azeas have been evaluated and the parties agree to the

Following
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1 Developer has identified in Exhibit B those areas where trees shall be

cleared for development and the areas dedicated to conservation where trees will be

preserved as well as the number and location of each of the historic trees within the

commercial area Based upon existing calculations no additional trees shall be deemed

historic during the initial five years of this Master Development Agreement These

amounts include 2 two historic trees that were previously approved by the Volusia

County Council for removal to allow construction as well as two 2 diseased historic

trees Therefore the Developer shall also be permitted to remove the four historic trees

as approved by the Volusia County Council A copy of said resolution has been

provided as Exhibit D attached hereto

2 Developer has provided a 105 acre azea designated as conservation on

which a perpetual conservation easement shall be placed All trees within said

easement are preserved as a result of said Conservation Easement and shall be

considered tree mitigation credit to be applied against said tree inches removed

3 a The hee mitigation credits from the conservation easements

containing 105 acres and other tree preservation azeasuam

3t F 17i F FtA 11 C tA a FT1111

Bark in coniunction with a donation in the amount of50000 meets or exceeds the

required mitigation for the removal of trees within the developed area as shown in

Exhibit B and includes all tree mitigation for the subject property and the

compensative storage area as depicted in Exhibit B Due to the intense density of

trees on site Developer shall be permitted to remove trees not dedicated for

conservation referenced in Section 8 BIabove

b Neither Mullinax FordMercury Inc nor Larry Mullinax in his individual

capacity shall be responsible for the 50000 donation described above and said

donation has already been placed in escrow by the DeveloperOwner

11F DT7 atJ DLltD 117F tit

71Anyundeveloped parcel that is reviewed for site plan approval more than

5 years afrer approval of tkisthe original Agreement on Jaluary 10 2012 will be
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required to update the analysis regarding existing trees on development parcel siteaed

C The interior landscaping in the overall parking area will be 15 Said landscaping

may include the preservation of natural areas however said calculation shall not include the 105acre

conservation area The majority ofthe parking lot landscape islands shall be a minimum of 200 square

feet in area

D The City recognizes that its open space requirements are met tluough the

conservation easements referenced above lTli1F 171 F F

T1111DL

F1 t alLt7 7 T t 1 FtlrDl

E The parties agree that the area required for compensating storage is located outside

the FUD but said area has been included for all St Johns River Water Management District

stonnwater management and permits The parties further agree that the total tree mitigation provided

for the project and for the compensating storage area shall be expanded to include the previously

described additional 50000 contribution which shall be used for the construction of walking

trailssidewalks and applicable landscaping for the Colony Park Road extension to Pioneer Trail

9 ENVIRONMENTAL CONSIDERATION

A Both during and after construction the Developer will use reasonable efforts to

preserve trees and natural vegetation within the Property consistent with the Conceptual Development

Plan and maximize protection of natural drainage pathways The Developer shall comply with all

rues statutes laws and regulations pertaining to protected wildlife species including but not limited

to the rules and permitting requirements of the Florida Game and Freshwater Fish Commission

concerning gopher tortoises An endangered species survey has been done for the site with a copy of

same to be submitted to staff with the first site plan Any phase started subsequent to five 5 years of

approval shall require arevised endargered species survey

10 UTILITY MASTER PLAN

A Public utilities consisting of electric water wastewater and reuse water for the

Property or portion thereof and any applicable offsite infrastructure shall be obtained from the
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Utilities Commission of New Smyrna Beach UC and shall be applied for built and conveyed in

accordance with UC rules and regulations requirements tariffs policies and ageements prevailing at

the time of Developersrequested approval of autilities ageements from the UC Other utilities not

provided by the UC shall be built in accordance with and consistent with the City of New Smyrna

Beach Land Development Regulations standards Storrnwater lift stations and utilities are permitted in

the Colony Park Road rightofway area

SIGNAGE

A The PUD Development shall have a uniform sign progam A monument sign for

the two entrances on State Road 44 a monument sign for the entrance nearest State Road 44 on

Colony Park Road and one monument sign for each out parcel are permitted consistent with the

regulations for the State Road 44 overlay designation requirements Lot 2 if developed as an

automobile dealership shall be entitled to a separate monument sign on State Road 44 Directional

signage is permitted within the parcel Each lot shall be permitted one 1 monument sign wall signage

and supplementary signage complying with the provisions and requirements of the New Smyrna Beach

Land Development Regulations The pedestal of each monument shall be constructed of the same

materials as the walls of the buildings on the respective lot The colors of the sign face shall

complement and coordinate with the appearance of the buildings on the respective lot However

corporate logos and colors are permitted If an automobile dealership is permitted outdoor display

areas such as rocks or other raised platforms shall be considered outdoor display areas and not signs

for purposes ofthis Ageement A siai plan is included for Lot 2

12 LOT DEVELOPMENT CRFTERIA

A The terms of this Ageement shall be superior to the terms of the New Smyrna

Beach Land Development Regulations and conflicting zoning or overlay regulations unless otherwise

specifically provided herein In the event a subject is not addressed in this Ageement the Land

Development Regulations shall control

B If not already constructed the Developer shall construct afivefootwidesidewalk

along its frontage on State Road 44

C Developer shall construct a sidewalk along Colony Park Road frontage to the north

property line of the PUD Neither COLONY PARK LLC nor NEW SMYRNA BEACH
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ACQUISITIONS LLC will be responsible for the construction of the sidewalk that would extend

beyond the scope of their real property ownership The cost of any future sidewalk extending beyond

the COLONY PARK LLCs northerunost property line to the end of Colony Park Road will be borne

by the ownerdeveloper of such future project

D A11 internal lighting shall be contained within the site

13 PROPERTY OWNERS ASSOCIATION

A The Developer may form and incorporate anonprofit property owners association

the POA which will operate maintain and controh subject to other documents of record the

connnon areas and common facilities including but not limited to the common private access ways

bike paths sidewalks parking and lighting within the Property any common storm water retention and

drainage systems within the Property and the entrance areas to the Property Each property owner will

be required to become a member of the association by virtue of purchasing a building site subject to

the rules covenants and restrictions of the POA with responsibilities and voting privileges prorated

based upon gross building square footage constructed The general scope and format of the POA

documents and covenants and restrictions will be similar in concept to the documents of similar

property owners associations in New Smyrna Beach The covenants and restrictions governing the

Property and POA responsibilities shall be executed and recorded in the Public Records of Volusia

County Florida The POA will have a board of directors to legislate and govern the rules and orders

of the POA The POA board will have the means and authority to carry out and regulate the bylaws

and restrictions governing the perpetual maintenance operation and repairs of all common areas and

facilities Not only will the board of directors be able to regulate and govern the common area the

board will also regulate each and every member requiring the maintenance and service of his own

individual building site The POA rules may be enforced by fines and liens upon a members own

property in order to maintain operate and service all common facilities on the Property The POA will

have authority to place a lien against individually owned building sites in order to collect unpaid POA

dues The POA will have the power and means to hire supervise and regulate persons employed by

thetn for the maintenance repair and operation ofcommon areas and facilities

B If the POA fails to perform the maintenance repair or replacement as necessary on

the stonnwater retention and drainage facility the City shall have the right but not the obligation after

notice to enter upon the common area of the Property and to provide the maintenance repair or
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replacement of the stormwater retention and drainage facility and shall have the right to lien all owners

of record in the Property for the cost of such maintenance repair and replacement as the City may

deem necessary

C Developer reserves for itself its successors and assigns the right to maintain and

operate separate facilities within the Property which shall not be construed to be common facilities

owned by the property owners association If requested by the City and as otherwise needed for plat

improvements the Developer will provide easements and grants for the installation maintenance and

upkeep of the public utilities including water sewer and electricity The Developer may from time to

time add additional covenants and restrictions or make changes in the Association bylaws as may be

required to guarantee that the project will be developed in accordance with the policies outlined in this

Agreement

14 COSTS

A No costs of development of the Property hereunder shall be borne by the City

unless the City specifically agrees in writing to assume such cost

I5 EFFECTIVE DATE AND EXPIRATION

A This Agreement shall be effective upon approval by the City Commission The

Developer will be required to record the Agreement with the Volusia County Clerk of the Court and

provide a copy to the City Clerk and Development Services Director The restrictions on use and

development imposed by this Agreerneut shall be binding upon all successors in interest in the

Property unless and until the City alters or eliminates such restrictions in the course of the Citys

actions as zoning authority or until this Agreement Expires

B The duration of this Agreement shall not exceed ten 10 years from the date of its

execution This Agreement may be extended for an additional 5year term by mutual consent of the

Developer and the City subject to a public hearing

C The term development shall mean that the Developer his successors or assigns

shall actively be in pursuit of installation of improvements permits for installation of improvements

or installation of improvements over aportion or all of the Property

D Ifthe City does not approve this Agreement it shall be null void and without further

effect In addition if the Developer is a contract purchaser of the PUD Property and fails to acquire
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title to the PUD Property within 60 daysapproval then the City or the Developer shall each have the

option to terminate this Agreement exercised by providing written notice to the other parties hereto

afrer which this Agreement shall be null void and without further effect Neither the City nor the

Developer shall acquire any enforceable rights or claims against each other with respect hereto in the

event this Agreement becomes null and void under this pazagraph

16 4bIENDMENTS

A Amendments to this Agreement other than minor modifications to the CDP as

referred to in Section 2D of this Agreement shall not be effective unless in writing and signed by all

record title property owners of the land for which the amendment is to be applied and the City

B Before amending this Agreement the City shall conduct two or more public

hearings At the Citys option one of these public hearings may be held by the Planning and Zoning
Board

1 Notice of intent to consider an amendment to this Agreement shall be

published by the City at the Ownerscost in a newspaper of general circulation and

readership in Volusia County Florida

2 If applicable notice of intent to consider an amendment shall comply with

the requirements of Section 1660413c Florida Statutes 2010 as amended from

time to time

3 The day time and place at which the second public hearing if any will be

held shall be announced at the first public hearing

4 The notices required above shall specify the location ofthe Property the

location of that portion of the Property subject to the proposed amendment the nature

ofthe proposed amendment and the following information to the extent applicable

a Changes in permitted andor conditional uses

b Changes in building intensities andor height proposed

5 All notices shall specify a place where a copy of the proposed amendment

can be obtained prior to the public hearing

17 PUBLIC RECORD
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A The parties agree this Agreement shall be recorded in the Public Records of Volusia

County Florida at the Developersexpense The provision of this Agreement shall constitute

covenants running with the land applicable to the entire subject Property described herein or any

portion thereof The restrictions on use and development imposed by this Agreement shall be binding

upon all successors in interest in the Property unless and until the City alters or eliminates such

restrictions in the course of the Citysactions as zoning authority

18 SEVERABILITY

A If any provision ofthis Agreement is held by a court of competent jurisdiction to be invalid

or otherwise unenforceable such holding shall not affect the validity or enforceability of any other

provision ofthis Agreement unless the holding so states

14 POLICE POWER AND SOVEREIGN FMMIJNITY NOT WAIVER

A Nothing contained in this Agreement shall be construed as a waiver of or contract

with respect to the regulatory and permitting authority of the City as it now or hereafrer exists under

applicable laws rules and regulations Further nothing contained in this Agreement shall be construed

as a waiver of or attempted waiver by the City of its sovereign immunity under the constitution and

laws of the State ofFlorida

20 COMPLETE AGREEMENT

A This Agreement represents the complete understanding by and between the parties

with respect to the development and continued use of the subject Property Any and all prior

agreements between the parties with respect to any subject comprehended by this Agreement is hereby

voided and superseded by this Agreement Any amendment to this Agreement shall be in waiting and

signed by the City and the Owner

IN WITNES5 WHEREOF the parties hereto attached their hands and seals on the

dates set forth below
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Signed sealed and delivered

In the presence of

Witness 1

CITY OF NEW SMYRNA BEACH
a Fiorida Mnnicipa Corporation

Adam Bamnger Mayor

Print Name of Witness 1

By

Attest

Witness 2 Johnny Bledsoe City Clerk

Print Name of Witness Dated

APPROVED AS TO FORM AND CORRECTNESS

As Attested to

sy
City Attorney Frank B Gummey III

Dated

Page 27 of31

Regular Meeting - March 26, 2013

Page 236 of 631



Signed Sealed and Delivered in the

Presence of

Witness I

Print Name of Witness 1

Witness

Print Name of Witness 2

Signed Sealed and Delivered in the

Presence of

Witness

Print Name of Witness 1

Witness 2

Prim Name of Witness 2

DEVELOPER PROPERTY ORNER

NEW SMYRNA BEACH ACQUISITIONS LLC

A Florida Limited Liability Company
and

COLONY PARI LLC a Florida Limited

Liability Company

By
James H Bingham

Its Managing Member

Dated

DEVELOPER PROPERTY OWNER

NEW SMYRNA BEACH ACQUISITIONS LLC

A Florida Limited Liability Company

By
Robert Kurlander

Its Managing Member

Dated
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Signed Sealed and Delivered in the

Presence of

Witness 1

Print Name of Witness 1

Wimess 2

Print Name of Witness 2

DEVELOPER PROPERTY OWNER
COLONY PARK LLC

A Florida Limited Liability Company

By
Jerry C EvansTrustee James H

Bingham Revocable Trust of 1994
Its Managing Member

Dated

Signed Sealed and Delivered in the DEVELOPER PROPERTY OWNER

Presence of MULLINAX FORDMERCURY INC
A Florida Corporation

Witness 1 Larry Mullinax

Print Name of Wimess 1

Witness 2

Print Name of Witness 2 Dated
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STATE OF FLORIDA

COUNTY OF VOLUSIA

The foregoing instrument was acknowledged before me this day of 2013by
ADAM BARRINGER and JOHNNY BLEDSOE Mayor and City Clerk respectively of The City
of New Smyrna Beach Florida a chartered municipal corporation on behalf of the City They are

personally known to me and did not take an oath

Seal

STATE OF FLORIDA

COUNTY OF

Notary Public

The foregoing instrument was acknowledged before me this day of 2013 by
JAMES H BINGHAM and ROBERT KURLANDER as Managing Members ofNEW SMYRNA

BEACH ACQUISITIONS LLC a Florida limited liability company They aze personally known to

me and did not take an oath

Seal

STATE OF FLORIDA

COUNTY OF

Notary Public

The foregoing instrument was acknowledged before me this day of 2013 by
JERRY C EVANS the trustee for Jarnes H Bingham Revocable Trust of 1994 Managing Member

of COLONY PARK LLC and a Florida limited liability company who is personally known to me

and did not take an oath

Seal

Notazy Public

STATE OF FLORIDA

COUNTY OF

Page 30 of 31

Regular Meeting - March 26, 2013

Page 239 of 631



The foregoing instrument was acknowledeed before me this day of 2013 by
LARRY MULLINAX President of1FULLINAX FORB1fERCURY INC and a Florida

corporation who is personally known to me and did not take an oath

Seal

Notary Public
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FLORfRA

Land Deueiopmttnt Officts
larawACrymaimrcJUeicbue

June 22 2DQ9

tAr Glenn D Storch

420 S Nova Road

rJaytona Beach FIorK9a 32114

Re Historic Tree RemoralApplication
2009PTHEQ13I
RSN 539428

CoVorry Park historic Tree Remoaal

Dear Glenn

On June 9g 2D09 the Volusia CountyCouncii considered the abovereferenced Historic

Tree Removal Application The Council approved yaur request and authorized the removal

of the 39inch and 4dinch historic live oaks as specified in the Agenda Item vfith the

follovdng conditions

a This approval shall expire on June 1 fi 209 3 unless a Final pevslopmeni Order has

been issued for aSite Plan arPreliminary Plat

b This approval daes not auUtorizo any clearing grading or tree removal at this time

No tree shall be removed prior tot ha issuance of a Final Site Plan andlor Preliminary

Plat Development Order

c Tree replacement shall be requirdas deterrttinxS by the Voiusia County Forester

d Crossaces5is required troth the subject property to ibe park site

e A Conservaticn Easement must be rocorded aver the compensating storage areas

f AU other federal state or local permits shaft be obtained prior to the removal of these

trees

rxrriBZT DH

136 Uksl Indisna Avenue a t2unm 2d2 Betand Fl 3272aAd38

DelmiE 386734891P7tano Baoch5862BB157 a Ben 3nryma B 384233B72

fS63626b551 t9r38474595 Fvc3B67Sa51S6
4LL66iSFQO
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tytr Glenn D Sforch
2009PTRE0131

Colony Pads iista is Trae Remnval
June22 2009
Page Z of 2

This letter is a Notice of intent to issue the TreeEemoval Penntupoh iha sattsfactary
resolution ofthabove condiFon

Pleasefeelfrea to ca11 meiyou hava any questions

Sincerely

J
Palmer Nt Panton
Land Deveiapmert tuianagar

PMI

Tara Boujoulian Environmgnial Permitting Manager
1vlr Jatritis H Birtigham Caiony Hark LLG NewSmyrna Beauh Acquisitsons LLC

41i Conunnrciat Cczur E VeniceFL 34292
Mr t2obert J t3aI1PE Zev Cohen Ass5ociates lnc

30Lt toerc6an4ecJUtevard Ormond Bacti FL 32774

103 J1Miscans9n AveriuB Suite 2D4 Deland Ft 32720
Ms Gafl Nenriksori Chief planner City of Neiv Stxiyrna Beach

210 Sams Avenue New Sthyma Beach FL 32168
Mr Randy Nalter City Engineer

iJkilittes Commission of New Smyrna Beach
PO Box 10U tJsnSmyrna Beach FL 32170

Ms pamelaWinchester CiticASSOCiation 433 WildwoolDrive
Nev1 Smyrna 3eachFL 32166

hrts Barbara NerrmGvic Associationdb5Wildvaood Drive
Netiv Smyrna Beach FL 32168

firJim HumphreyCivicAssociaiion d72 Timberiane Drive
New Smyrna 6eacti FL 32168
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CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES
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PUD113COLONY PARIC EAST PUD

1STAi1ENDMENT
FEBRUARY 4 2013

I Background

A Applicant Glenn D Storch Esquire 420 South Nova Road Daytona
Beach Florida 32114

B Property Owners New Smyma Beach Acquisitions LLC 38068

Daughtery Road Zephyrhills Florida 33540 Colony Park LLC 38068

Daughtery Road Zephyrhills Florida 33540 and Mullinax FordMercury
Inc 1307 North Dixie Highway New Smyrna Beach Florida 32168

C Request Approval of amendments to the approved Colony Park Planned

Unit Development PUD Master Development Agreement and

Conceptual Development Plan The purpose of the amendments is to

clarify language regarding tree mitigation and open space to address

comments from Volusia County staff and to revise the architectural design
standards If approved the request would constitute the first amendment

to the approved development agreement

D Site Data The subject property consists of approximately 4145 acres is

zoned PUD Planned Unit Development and is generally located on the

north side of State Road 44 east of Colony Park Road and west of Jungle
Road see location map attached as Exhibit A

E TAX ID s 734306000310and 734306000061

II Findings

A The subject property is an approximately4145acre site consisting of two

parcels The property currently has a Future Land Use FLU designation
of State Road 44 Corridor PUD The property is currently zoned PUD
Planned Unit Development The southernmost 660 feet of the property is

within the Corridor Overlay Zone To the west of the subject property are

the Home Depot the Murphy Oil convenience store and gas station and

Dunkin Donuts The surrounding future land use existing uses and

zoning are as follows

North

Future Land Use County Urban Medium Intensity and City Medium

Density Residential

Existing Land Use Vacant

Zoning County R4 Urban SingleFamily and City R4 Multi

Family Residential

F1
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LPAPLANNING AND ZONING BOARD
PUD113COLONY PARK EAST PUD 15T AMENDMENT

FEBRUARY 4 2013

1
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South across State Road 4d
Future Land Use City State Road 44 Corridor PUD

Existing Land Use Vacant and Retail

Zoning City PUD Planned Unit Development

East

Future Land Use City Recreation

Existing Land Use Vacant

Zoning City R Recreation and City RC Recreation

Corridor Overlay Zone

West

Future Land Use County Commercial

Existing Land Use Home improvement store convenience store with gas

pumps and fast food restaurant

Zoning County B3 Shopping Center County B3C
Shopping Center Thoroughfare Overlay Zone and

CountyB4C

B The City Commission approved the Colony Park East PUD Master Development
Agreement and Conceptual Development Plan on January 10 2012 The

approved Master Development Agreement MDA allows a variety of commercial

uses including retail automobile sales and restaurants Primary access to the

site will be provided via two access points on State Road 44 and two access

points on Colony Park Road An internal frontage road will connect all the lots

within the PUD

C The subject property originally consisted of approximately 69 acres In June

2009 the applicant applied for and received approval from the Volusia County
Council to remove two historic live oak trees on the property There were six

conditions of approval including the requirement to provide public access to the

future County park immediately east of the subject property A copy of the

approval letter from Volusia County has been included as an exhibit in the MDA

D Subsequent to obtaining approval to remove the historic trees the property
owner sold approximately 125acres of land between the subject property and

Jungle Road to Volusia County for use as a park site An additional 155 acres

was sold to Volusia Forever with the City contributing approximately 100000
towards that purchase The total acreage now under CountyVolusia Forever

control is approximately 28 acres The City has since annexed this park site into

its municipal boundaries

E Language in the approved MDA would allow the owners of the Colony Park PUD

property to receive credits towards tree mitigation and replacement and open

space requirements within the PUD for the 28 acres of parkland that will be

preserved Per the Citys Land Development Regulations the developer must

preserve a minimum of 50of the site as open space Tree replacement must

occur at a rate equal to 10 of the crosssectional area of the trees that are

removed It was anticipated that these requirements would be met through the

F2
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LPAPLANNING AND ZONING BOARD
PUD113COLONY PARK EAST PUD 15T AMENDMENT

FEBRUARY 4 2013

1 preservation of an approximately 105acre area in the northwest corner of the

2 PUD and by counting the trees and open space in the 125acre tract that was

3 sold to Volusia County
4

5 F In July 2012 a site plan application for Mullinax Ford was submitted the City
6 This application was subsequently approved by staff in January 2013
7 Development of the Colony Park PUD and the Mullinax Ford project will require
8 an offsite compensatory stormwater storage pond This compensatory storage
9 pond is to be located on a parcel located on Jungle Road that was previously in

10 unincorporated Volusia County the parcel has since been annexed into the
11 City Therefore in conjunction with the site plan application for Mullinax Ford
12 the project engineer applied to Volusia County for a clearing permit to construct
13 the offsite compensatory storage pond
14

15 G In September 2012 City staff received a letter from the County of Volusia

16 Exhibit B objecting to language included in the approved MDA The

17 concluding paragraph of the Countys letter requested that the City either rescind

18 or modify the MDA to delete any references to land owned by the County
19 Specifically the County objected to language in the MDA that allowed the

20 owners of the Colony Park property to obtain tree mitigation and open space
21 credits for land that was originally part of the Colony Park property but which was

22 later sold to Volusia County and Volusia Forever

23
24 H The Countys letter was forwarded to the applicant in September 2012 In

25 November 2012 City and County staff and the applicant met to finalize changes
26 to the MDA to address the Countys objections These changes which are

27 included as Exhibit C to this staff report are detailed below

28

29 Deletion of language in Section 2 Paragraph B relating to common

30 open space requirements While the overall PUD must provide a

31 minimum of 50 open space common open space is only required for

32 residential developments Because there is no residential development
33 proposed for the PUD language referencing common open space can

34 be deleted from the MDA

35
36 However it should be noted that the changes submitted by the applicant
37 propose deleting not only the common open space requirement but also

38 the requirement to provide 50 open space within the entire PUD Per

39 the City Attorney a Master Development Agreement cannot be used to

40 circumvent the requirements of the Citys Land Development Regulations
41 Therefore the 50 open space requirement must be added back into the

42 MDA or the applicant must apply for and obtain approval of a variance to

43 eliminate the open space requirement
44 Deletion of language in Section 6 Paragraph A and Paragraph A1
45 This language currently requires the owner of the Mullinax Ford site to

46 provide 10 nonexclusive public parking spaces and public access to the

47 County park parcel to the east The public access requirement was a

48 condition placed by County Council on its 2009 approval to remove two

49 historic trees on the property In the November 2012 meeting with staff
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LPAIPLANNING AND ZONING BOARD
PUD113COLONY PARK EAST PUD 15T AMENDMENT

FEBRUARY 4 2013
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and the applicant County staff agreed to allow this requirement to be

removed from the MDA

Deletion of language in Section 8 Paragraphs B3aB3b D and

E This language relates to the utilization of land sold to Volusia County
for tree mitigation In order to ensure that tree mitigation requirements will

be met the applicant has included additional language in the MDA that

would require the property owner to contribute 50000 in tree mitigation
funds that would be applied towards the sidewalk and median landscaping
in the Colony Park Road extension Colony Park Road is immediately
west of the subject PUD and will be extended north to Pioneer Trail

Design work has already begun on the roadway extension and

construction is anticipated to begin in late 2013 The proposed tree

mitigation payment is discussed in further detail below

Revisions to Exhibit B Conceptual Development Plan of the MDA

The Conceptual Development Plan has been revised to show the

proposed Mullinax Ford development and more details related to future

development within the PUD The conceptual plan has also been revised

to delete notations pertaining to the adjoining County property and its use

towards meeting tree mitigation and open space requirements for the

PUD

I In addition to revisions made to address County concerns the applicant is also

proposing the following changes to the MDA

Add Mullinax FordMercury Inc as a property owner within the PUD and

as a party to the Master Development Agreement
Change a reference to the Volusia County comprehensive plan to the

Citys comprehensive plan
Eliminate language requiring the property owner to apply for a future land

use amendment within one year of the annexation and rezoning as this

application has been submitted and approved
Add language allowing utility easements to be adjusted as each lot is

developed
Revise certain portions of the architectural standards contained in the

MDA Staff recommended that revisions to this section be considered by
the applicant in order to simplify the design and review process However

staff does not completely support all the revisions as currently proposed
Staffs recommended changes are detailed in Exhibit D

Add language addressing the offsite compensatory storage pond
Update signatures pages to include Mullinax FordMercury Inc as a parry
to the agreement

J As discussed above the proposed revisions include new language to allow

payment into the Citys tree mitigation fund in lieu of planting replacement trees

onsite Payment into the Citys tree replacement fund is allowed if the developer
cannot physically fit all of the replacement trees onsite and if there is not a

publicly owned park or recreation area where some of the replacement trees

could be planted The required payment into the tree mitigation fund is 500 per
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LPAPLANNING AND ZONING BOARD
PUD113COLONY PARK EAST PUD 1ST AMENDMENT

FEBRUARY 4 2013

1 replacement tree The applicant is agreeing to pay 50000 into the tree
2 mitigation fund which would be equivalent to 10025inch caliper replacement
3 trees
4

5 K The statistical tree survey submitted in 2011 with the original rezoning application
6 Exhibit E stated that a total of67162 square inches of replacement trees
7 would be required However this also included the 125acre parcel owned by
8 Volusia County Because that parcel will no longer be used as credit towards

9 tree mitigation requirements the total crosssectional area of the trees being
10 removed is 213027 square inches As discussed elsewhere in this report
I 1 replacement is required for 10 of the total crosssectional area which would
I2 equate to213027 square inches of replacement trees The proposed 50000
13 payment into the tree mitigation fund would equate to 10025inch caliper trees
14 Each 25inch caliper tree has acrosssectional area of 49 square inches

15 Therefore 100 trees would equate to 4900 square inches which would exceed

16 the mitigation requirement
17

18 L The subject property is located within the Citys State Road 44 Neighborhood
19 The Citys Comprehensive Plan also provides guidelines as to what type of

20 development should occur in this area of the City Pertinent goals objectives
21 and policies are listed below staffs comments are in bold
22

23 Future Land Use Element Goal 2 Objective 3 To ensure that future

24 development will be consistent with adjacent uses natural limitations such

25 as topography and soil conditions the needs of the citizens of New

26 Smyma Beach the Future Land Use Map the availability of facilities and

27 services and the goals objectives and policies contained within this

28 Comprehensive Plan

29 The proposed development would consist ofnonresidential uses on

30 five lots The property to the north is currently vacant The

31 properties to the west have been developed with abigbox home

32 improvement store a convenience store with gas pumps and a fast

33 food restaurant The property to the east will be preserved andor

34 developed as a regional park in the future The property to the

35 south across State Road 44 is designated for commercial

36 development Therefore the proposed PUD is consistent with

37 adjacent uses

38

39 The proposed development is consistent with this Objective of the

40 Comprehensive Plan

41

42 Future Land Use Element Goal 4 Objective 7 Policy a The city will
43 through the land development regulations implement a program of

44 compact commercial growth activity centers along arterial roads These

45 commercial nodes will provide for the concentration of highintensity
46 generating commercial development in clearly defined geographic areas

47 at major transportation corridors which will reduce the occurrence and
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LPAPLANNING AND ZONING BOARD

PUD113COLONY PARK EAST PUD 1ST AMENDMENT

FEBRUARY 4 2013

1 frequency of access points and curb cuts and which will provide for

2 limited and controlled ingress and egress points to and from arterials

3
4 The proposed PUD is located at the intersection of a major arterial

5 roadway and Colony Park Road which is controlled by a traffic

6 signal The City has hired an engineering consultant to begin design
7 of the Colony Park Road extension from its current terminus to

8 Pioneer Trail This connection will allow residents on the north side

9 of the City to access the development without adding additional trips
10 to the State Road 44 corridor
11

12 Limited driveway cuts are proposed on both State Road 44 and

13 Colony Park Road An internal driveway will provide access to all

14 lots within the PUD

15
16 The commercial development at this area will result in a

17 concentration of highintensity commercial consistent with the

18 Comprehensive Plan

19
20 Future Land Use Element Goal 2 Objective 4 To provide adequate
21 services and facilities for future development at the adopted levelof

22 service standard In order to maintain the adopted levelofservice

23 standard development orders and permits will be conditioned on the

24 availability of the public facilities and services necessary to serve the

25 proposed development
26

27 Adequate services are available to serve the subject property
28
29 The proposed development is consistent with this Objective of the

30 Comprehensive Plan

31

32 Recommendation
33 Staff recommends that the Planning and Zoning Board recommend the City
34 Commission approve the requested 15 Amendment to the Colony Park East PUD

35 Master Development and Conceptual Development Plan with the following conditions

36
37 1 The 50 open space requirement must be added back into the MDA or the

38 applicant must apply for and obtain approval of a variance to eliminate the open

39 space requirement
40 2 All outstanding comments as shown on Exhibit D are addressed prior to

41 scheduling this item for first reading before City Commission

42
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EXHIBIT A

Location Map
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EXHIBIT B

o
Volusia CountyFLORIDA

F1tA1rD
GbK7vrJWi taepbamb42012

Pam BranatxioCity tanager
Arm City tll New Smyrna Beach

AeumxEUr 240Same Avaraie
cusnxcr New Smyrna Beach FL 32168
nerveiwaee
DIS7FdCTP pt7aarAQB art8C0i0
Jlii66i1DtR
D1r County staff is eurraetyrevlewirig an application for tree renroval on a portion of
vACwrt 111e Ciolony Park CerYer deVelDpnlBrd located at the intelBeCbDA Of SR 44 end
o

Colony Park ttoatl As part of our review vreateartvjd a copy of the PAastar
arwcwroicner DewalopmantAeemerlfor the project approved try the C@y of New Smyrnaatmxre

8oh ort February 13 2012 and roaerded ort Book 6986 Pace 1549 This

n Aasoer4roomdrt permits the app5cant to uti propaRy owned by tlu County of
Yolusla to meet a pcatJon of therreplacement and opeet apace requhements of
theaaacent devebpmeM Section 882and 3 of the fdaster Agreement The

counq was rwt awaro of and has rqt authorized any each use or enaar4lraxtoe
upon our proper

The courayr with itmdattg tiom the City of Now Smyrna Beach anda privets dorwr
pucfteaed the 24x5 sere property known as Turnbull Colony Park in 2009 for a
Eotal purehaae price of One ltitillon Three Huntlrod Thousard and rmf10D Dollars
5130040000The Coungr of Vohsta Is the tea tltle owner off this property
including all priuleges and figMa eppemlrinp tothe proporty

A9fhe feefle rnmar of thgTtunbtrll Gokury Park land the County ofValueia does
trot corrsertt to ffs use to meet either the 7la replaeeM or open space
reIremaMS ofthe Cobrry Pruk centerdeveapment

We rospectlutly request that the City of Paw Smyrna Beach rescind of maddy the

approved1laster Agreement for Colony Perk Canter to elim6ateany roference to
property awnecy VaMisia Ccunty

c Jamie Seaman Deputy Courdy Attorney

123 Westihro Avenue Pooorn 301 DaLend R 3272tW612
Tel 3B6AS7026 a1H FAX386bd70
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EXHIBIT C

Document Prepared By
Glenn D Storch Esquire
GLENN D STORCH PA

420 South Nova Road

Daytona Beach FL 32114

Return recorded document to

City ofNew Smyrna Beach Records Clerk
210 Sams Avenue

New Smyrna Beach FL 32168

MASTER DEVELOPMENT AGREEMENT FOR

COLONY PARK CENTER

The CITY OF NEW SMYRNA BEACH FLORIDA a chartered municipal

corporation located in Volusia County Florida the City and NEW SMYRNA BEACH

ACQUISITIONS LLC a Florida limited liability corporationaidCOLONY PARK LLC a

Florida limited liability company and MULLINAX FORDMERCURY INC a Florida comoration

Developer and Owner hereby agree and covenant and bind their heirs successors and assigns

as follows

1 OWNERSHIP OF THE PROPERTY

A The property that is subject to this Agreement consists of approximately 4145

acres of real property hereinafter the Property and is described in Exhibit A attached hereto and

by reference made a part hereof The Developer intends to subject the Property to the conditions and

restrictions of this Agreement and the City intends to permit development of the Property in accordance

with the terms of this Agreement The Property is under the sole ownership of NEW SMYRNA

BEACH ACQUISITIONS LLC COLONY PARK LLC and MULLINAX FORDMERCURY INC
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EXHIBIT C CONTD

2 DEVELOPMENT PLAN

A Development of the Property shall be controlled by the terms of this

Ageement and to the extent not in conflict with this Ageement the New Smyrna Beach Land

Development Regulations LDR including the regulations contained therein The Developer

has designated the Property as COLONY PARK CENTER

B The Property shall be developed as a commercial shopping azea with

outpazcels as shown on the Conceptual Development Plan which is attached hereto and

incorporated herein as Exhibit B The City and Developer acknowledge the importance of

developing the property as part of a significant commercial corridor All conservation azeas shall

be maintained in either site plan A sidewalk shall be extended to the north property line at such

time as Lot 1 is developed The Developer or assigns shall be responsible for construction of

the sidewalk The Property shall generally be developed as depicted on the Conceptual

Development Plan In case of conflict between any textual provision ofthis Ageement and the

Conceptual Development Plan the textual provision shall govern If this development ageement

or the Conceptual Development Plan fails to address a particular subject or requirement the

requirements of the applicable City ordinances in effect at the time of development plan

approval shall control Failure of either to address a particulaz permit condition term or

restriction shall not relieve the Developer of the necessity of complying with the law governing

said permitting requirements conditions term or restriction The Conceptual Development Plan

is conceptual only and the plan may be adjusted by the developer in cooperation with Staff as

the parties proceed through the final Site Plan provided same complies with the maximum area

and other terms provided herein Accordingly the following site data is provided

9petreeReqtied 22eces30
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2

Minimum Lot Width Lot 5 100 feet

All other lots with frontage on a public
Road 200 feet

Maximum Impervious Lot Coverage Combined project azea will not exceed 75
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Maximum Building Coverage

Maximum Building Height Proposed

35

35 feet three stories

Minimum Building Set Back

Buildtoline

State Road 44 Lots three four and five will have a

buildtoline of 45 79 feet

44

79

requirement

two

Minimum building set back

Colony Park Road

Rear

Side

Lot one will have no buildtorequirement
as only its entrance drive area will front SR

Lot two will require abuildtoline of 45 to

for the first building and nobuild

for any remaining buildings located on lot

25 feet

25 feet

I 0 feet

Landscape Buffers

Front

Perimeter Exterior
Side

45 feet

10 feet for east and north perimeter 25 feet

C The Developer will split the property using the minor subdivision regulations

in accordance with the City of New Smyma Beach Land Development Regulations and as shown

on the Conceptual Development Plan As part ofthe development process the development will

be serviced with public utilities and if necessary provide shared access to the rightofway

known as State Road 44 and to service road easements The parties agree that traffic impact fees

generated by this property shall be dedicated to improve the Colony Park Road extension

consistent with the Traffic Impact Study and the parties agree that although there is no obligation

for either party to complete the extension all of the parties agree that said extension is a priority

D The parties acknowledge that compliance with the New Smyma Beach Land

Development Regulations may necessitate modification of the Conceptual Development Plan
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Any minor modifications to the Conceptual Development Plan which aze not in conflict with the

textual provisions of this Agreement do not increase the size density or intensity of the use by

more than 0of the lot area provided herein and does not conflict with any City ordinances not

superseded by this Agreement shall be deemed minor and may be approved without formal

amendment of this Agreement Minor amendments may include revisions to the Conceptual

Development Plan that may reconfigure the lot phase andor building layout so long as the

modified Conceptual DevelopmentPlan does not exceed by more than 10 of the lot azea

depicted on the Conceptual Development Plan Such modifications shall require the City

Administrative Officials written approval If the Developer is not satisfied with resolution of

any problem or decision by the City Administrative Official regarding such modification the

Developer may appeal the decision to the City Commission

3 PHASING

A Development of the property can be accomplished in multiple phases with all

required easements for development consistent with the Concept Plan recorded and all

infrastructures servicing the phases being constructed as required by each phase Tree mitigation

as setforth in the development agreement shall be provided for the entire project in the first

phase Individual stormwater systems shall be permitted but joint stormwater may be

regairedappropriate in some areas Shared facilities including utility service and the like shall

be constructed as part of the overall infrastructure constructed as required for each phase of

development These improvements must be constructed prior to any certificate ofoccupancy for

each phase Required cross access and utility easements shall be recorded in the Public Records

of Volusia County

B Development of the individual lots can occur in any sequence provided that a

final site plan development order has been granted Parking areas and individual or joint

stormwater shall be constructed with the development of each individual parcel Where

landscaped areas are bisected by the proposed lot lines the first lot to develop shall construct the

entire frontage landscaped area shazed by both lots including curbing planting and irrigation

Note that this responsibility does not extend more than 15 ft from the bisecting lot line onto any

undeveloped lot

4 CONFORMANCE WITH COMPREHENSIVE PLAN
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A The City has determined that the Property is suitable in size location and

character for the uses proposed that the uses proposed meet the needs of the City and firettle

asesprepesed aze consistent with lasTtheCi s Comprehensive Plani

i a w ae reteevturt 01

rvi wneaa orh

5 PERMITTED USES

Attached dwellings
Auto Sales new and used with accessory uses and

outdoor display azea permitted on Lot 2

Financial Services and Banking

Government buildings

Liquor stores

Movie theatres

Medical Offices or Dental Clinics or veterinarian clinics

Offices

Printing shops

Real estate brokers

Restaurants types AB and C

Service stations typesAand B

Taverns

Retail Sales and Services

Automobile Service Centers Volusia County type B limited to Lot 2 all
vehicle repair rebuilding and reconditioning shall be performed inside an

enclosed structure or be screened by an opaque wall or fence

Drivethrulanes are specifically permitted for banking pharmacies and

restaurants within the subject property pursuant to7c1i
opposite from State Road 44 with drivethruexits permitted on

the side of buildings

6 PUD INFRASTRUCTURETRANSPORTATION

A Access easements and utility easements for utilities to lots within the

Development shall be owned by the Developer andor the property owners association their

successors and assigns subject to dedications of easement and rights of ingress and egress in
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favor of the City andor Utilities Commission for the purpose of owning and maintaining utilities

located within the Property See Utility Easement Plan attached as Exhibit C Said utiliri

easements may be adjusted as each development is reviewed The access easements shall be

constructed to City andor Utilities Commission standards The Developer acknowledges for

itself its successors and assigns that the access easements are private and shall be a private

responsibility without recourse to the City andor Utilities Commission The exception to this

limitation shall be when the City andor Utilities Commission through its agents designees or

assigns shall damage facilities including pavement within the Property in the course of repairing

replacing or enlazging City andor Utilities Commission owned or dedicated utility lines In that

event the City andor Utilities Commission shall repair the area in a workmanlike fashion

Parking areas within the PUD may be subject to cross access easements to permit all parking

within a single shopping center Developer at its discretion may request a 20 parking

reduction to compensate for tree preservation andor shazed parking T

Further parking will be addressed pursuant to LDR Standazds
rorr

B The Developer will build or provide for the construction ofstormwater water

sewer and reuse waterlines to City andor Utilities Commission specifications and upon

acceptance by the City andor Utilities Commission the lines shall be dedicated to the City

andor Utilities Commission together with all easements and licenses necessary for the City

andor Utilities Commission to maintain and operate the utility systems located on the lots The

water sewer and reuse waterlines if reuse service is available shall be located and built in the

drive easement area or designated for common area use as provided on the attached Concept

Plan The utility system shall be extended to a point intersecting the East property boundary and

State Road 44 RightofWay

C Stormwater drainage will be constructed for the development within the

Property Developer is entitled to provide offsite stormwater drainage retention The stonnwater

retention facility will be maintained by the Property Owners Association at a level consistent

with the standards and permit conditions of the St Johns River Water Management District

SJRWMD Such conditions may include maintenance of the stotmwater system by a Property

Owners Association Collection and transmission facilities on a lot shall be located pursuant to

site development plan approval for the individual lot and structures located thereon The

stormwater from each lot shall be directed to the approved individual stormwater facilities
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Additional stormwater retention may be provided in areas designated as out parcels on the

Conceptual Development Plan

D The developer agrees to participate in any proportionate fair share program

and the development will be subject to transportation impact fees andor stormwater

improvement impact fees E Developer agrees to pay 50000 for the design

of Colony Pazk Road extension and Developer shall proceed with design The design shall

conform to City road design standazds and shall incorporate the sidewalk design as required by

City Code provisions The City agrees to contribute up to 25000 to the design of the Colony

Park Road extension and sidewalk design If the total design cost exceeds 50000 the City

shall contribute all monies required up to an additional 25000 The parties agree that total

design cost shall not exceed75000

7 ARCHITECTURALDESIGNSTANDARDS

The purpose of the gateway corridor azchitectural guidelines contained herein is to

promote design treatments that enhance the visual appeazance of development ensure

compatibility of buildings and create a strong community image and identity and to protect

community aesthetics These guidelines shall apply to the development of the property except

where they are superseded or conflict with the Conceptual Development Plan or other sections of

the Master Development Agreement

A Aaulicability

I Uses These design standazds shall apply to all uses provided herein

B Site Plan Design Standards

I Site Layout Site layouts shall be designed with special attention to

the creation of an attractive safe and functional urban environment based upon

the following standazds

a Building orientation The building layout selected should contribute to

the creation of a healthier pedestrian environment and a more cohesive

urban context

1 Buildings shall be oriented to face the public rightofway

2 Building location and mass should relate to neazby buildings

3 When pazking azeas are located behind the businesses a

secondary entrance shall be provided in the back of the business A
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reaz entrance can provide direct service and customer access to the

store from parking areas as well as improve circulation between the

parking lots and the street Architectural embellishments awnings

landscaping and signs shall be used to mark the secondary entrance

and the design of the rear of the building shall be consistent with

the front facade

4 Where the pazking is located in front of the building the

parking area shall be designed to avoid the appearance of large
masses ofpavement and shall be conducive to pedestrian access

and circulation as set forth in subsection e of this section

2 Outparcels Developments within the PUD outparcels fronting the

primary building andoranchor tenant must conform to the following guidelines

a In order to provide a unified design with the main structure and

enhance the visual impact of outparcels all exterior facades of the

outparcel buildings shall be considered primary facades and shall employ

architectural and landscape design treatments similar to the primary

building andor anchor tenant

b Interconnection of pedestrian walkways with the main structure and

adjacent outpazcels is required

c The main structure and adjacent outpazcels shall shaze driveway access

and consolidated pazking areas by cross pazking easements

d Vehicular connection between the outparcel the main structure and

adjacent outparcels is required to provide for safe and convenient

vehicular movement within the site

C Architectural Design Standards

1 Building Design Buildings shall have architectural features and

patterns that provide visual interest from the perspective of the pedestrians and

motorists Buildings shall include substantial variation in mass such as changes in

height and horizontal plane

a Primary building facades shall be enhanced by the use of vertical and

horizontal elements Landscaping maybe used to enhance the architectural

features and to break the visual monotony but shall not be used in lieu of

the following requirements
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1 Facades shall not exceed 50 horizontal feet and 12 vertical feet

without two of the following elements

i A change in plane such as an offset reveal or projecting

rib Such plane projections or recesses shall have a width of

no less than two inches and may include but are not limited

to columns planters arches and voids etc

ii Architectural details such as raised bands and cornices

iii Awnings

iv Change in color

v Change in material

vi Change in texture

vii Doors

viii Windows

2 Facades that extend for more than 100 feet in length shall

incorporate in addition to two of the above requirements at east

one of the following elements

i ntetet aa t ea

t aive Fva 7 ieaiFale l e

i Architecturally prominent public entrance or

ii A tower

b The ground floor of the primary facade shall have at least two of the

following elements for at least 60 percent of the width ofthe facade

1 Public entrances

2 Arcades or other roof treatment such as awnings or secondary

roofs to provide shade and facade interest

3 Windowsdisplay windows

4 Awnings associated with windows or doors

5 Landscaping adjacent to the building

c Secondary facades which are not readily visible from the street right

ofway shall provide at least two of the elements required for primary

facades
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d All additions alterations and accessory buildings shall be compatible
with the principal structure in design and materials

e The first floor of all buildings including structured parking shall be

designed to encourage pedestrian scale activity

f Overhangsawnings shall be designed to protect pedestrians from

inclement weather

Tle1RLea aF Fa47 1aatll 1 11

al011al ale laaleaF aleFaat

g Accessory structures shall have the same architectural detail design

elements and roofdesign as the primary structure Bay doors may face the

reaz or side ofabuilding but not the front

h Drivethru areas are not permitted in the front of the lot Order areas

must be in the rear of the building Pickup may be on the side of the

building

2 Fenestration

a At least 20 percent of front facades shall be comprised of windows and

doors However neazly continuous expanses of glass for walls shall be

avoided Patterns aze encouraged by alternating solid elements and

windows

b Windows and display cases should be provided along pedestrian

corridors

B lilt eAaltaA a1l aeaea
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c Windows shall be recessed a minimum of two inches and shall include

visually prominent sills shutters stucco relief or other such forms of

framing

3 Entrances

a Multiple entryways or architectural features shall be incorporated into

the design in order to break up the apparent mass and scale of lazge

structures All entrances shall be architecturally prominent and cleazly

visible from the abutting public street Entrances may lead to tenant spaces

other than the primary retail tenant

b Primary customer entrances should face the street Buildings larger

than 30000 squaze feet located on corner lots should provide customer

entrances on both streets movie theaters are exempt or a corner entrance

Additional entrances are encouraged facing local streets parking lots

plazas lakefronts and adjacent buildings

c Primary customer entrances shall be clearly defined and highly visible

through the use of architectural detail for all structures Primary entrances

to anchor stores shall be highlighted with tower elements higher volumes

tall voids special building materials andor architectural details Entrances

to smaller stores shall be recessed or framed by a sheltering element such

as awning azcade porch or portico
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d Protection from the sun and adverse weather conditions for patrons

should be considered for incorporation into the entranceways Awnings

canopies and arcades aze allowed to project up to three feet into the

required building setback

e Each large retail establishment 75000 square feet or more on a site

shall have one or more clearly defined highly visible customer entrances

featuring r ne or more of the following

1 Canopies or porticos

2 Overhangs

3 Recessesprojections
4 Arcades

5 Raised corniced pazapets over the door

6 Peaked roof forms

7 Arches

8 Outdoor patios

9 Display windows

10 Architectural details such as file work and moldings

which are integated into the building structure and design

or

11 Integral planters or wing walls that incorporate landscaped

areas andor places for sitting

4 Roofs

a Buildings shall have a recognizable top consisting of but not limited

to cornice treatments roof overhangs with brackets steeped parapets

richly textured materials andor differently colored materials Color bands

aze not acceptable as the only treatment Bands of color typically used for

advertising are not allowed

b Mechanical equipment located on roofs shall be integrated into the

overall design ofa building by screening it behind parapets or by recessing
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equipment into hips gables parapets or similaz featwes Plain boxes aze

not acceptable

c Backlit awnings used as mansard or canopy roofs are prohibited

d Roofs shall have no fewer than two ofthe following features

1 Pazapets concealing flat roofs and rooftop equipment such as

HVAC units from public view T a F
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5 Corner Lots Buildings located at the intersections of roads shall be

designed with azchitectural embellishments to emphasize their location as

follows

a Buildings on comer lots aze considered to have double frontprimary

facades for architectural design purposes

b Buildings on corner lots shall include at least one of the following

azchitectural features in addition to other features provided herein Cornice

detail azches peaked roof forms corner towers clocks bells or similar

design features
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c Hazdscape design such as pedestrian plazas with artwork or fountains

may substitute for building embellishments on comer lots

6 Exterior Materials

a Materials selected for buildings should have quality and stability in

terms ofdurability finish and appeazance

b Exterior building materials that aze encouraged include wood siding

stucco brick stone and concrete masonry units Masonry unit exteriors

shall be textured and tinted to avoid the appeazance of a smooth

monotonous wall

c Predominant materials that aze not permitted include flat corrugated or

reflective metal panels smooth or rib faced concrete block cedaz shakes

textured plywood and plastic siding

7 Colors Color has one of the strongest visual effects of all elements

of building design Therefore colors shall be selected to ensure hazmony of the

building with adjacent structures

a A wide selection of low reflectance exterior colors should be utilized

to promote variety and diversity The generally approved paint colors for

nonresidential uses include light pastel and earth tone colors Color

schemes must be submitted to the City Planning and Engineering

Department for review and approval

b The following colors aze prohibited Use of intense fluorescent or day

glow colors black as the predominant exterior building color and

monochromatic color schemes all one paint color

c Building trim and detail colors must be complementary Clashing trim

colors will not be permitted

d A solid line band of color shall not be used for azchitectural detail

8 Corporate Design National corporate chains that typically design

their buildings to read as signage shall modify their designs to comply with the

requirements of this article

D Minimum Tenant Mix Requirements Developments with single retail

tenants that have structures of more than 75000 gross square feet shall provide additional tenant

spaces occupying the equivalent of 25 percent or more of the primary tenant Individual tenant

spaces shall not exceed 30000 square feet in Boss floor area In lieu of providing sepazate tenant
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space a developer may construct a design that creates the appeazance of individual tenant

spaces

E Site Circulation and Access Safe comfortable and consistent

pedestrian connections are required as set forth herein

1 The use of joint access easements is required between sites to reduce

the number of access points and driveway azea to increase the amount of

landscaping and to increase traffic safety

2 A safe and landscaped pedestrian circulation system connecting to

public streets external sidewalks and outpazcels shall be provided onsite

3 Pedestrian walkways within the development shall be differentiated

from driving surfaces utilizing a change in materials

4 To increase pedestrian safety sidewalks and walkways shall be at a

different grade than the vehiculaz pazking lot and shall be landscaped

5 Large scale retail development with one or more retail tenants of

75000 gross square feet or more and adjacent to an arterial street which is or may

be used as a transit route shall provide onsite accommodations for public transit

access including a bus pullout and shelter All other such developments shall

anticipate the need for public transit access and shall provide bus pullouts as

warranted

6 Mixeduse and lazgescale developments shall incorporate bicycle

pazkingstorage

7 Crosswalks are required wherever a pedestrian walkway intersects a

vehicular area All crosswalks shall be a minimum of five feet wide and shall be

paved with concrete modulaz paving integrally colored poured concrete or striped

asphalt
e e
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F OffStreet Parkins Standards While offstreet pazking is necessary to

accommodate automobile demands it displaces a lazge percentage of the Citys open space and

sepazates structures from the main pedestrian concourses The purpose of the following

guidelines is to avoid lazge expanses of asphalt and conflicts between vehicles and pedestrians
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1 Where a mix of uses creates staggered peak periods of pazking

demand shared parking may be utilized to reduce the total amount of required

pazking

2 Where practical large parking lots shall be visually and functionally

segmented into smaller lots with landscaped islands and canopy trees No single

parking area shall exceed 180 spaces

3 Where a nonresidential use abuts an agricultural residential or mobile

home zoning classification the parking area shall not be located within the

building setback abutting the residential azea

4 Wherever feasible landscaping should be used to screen the parking

azea

5 As an incentive to reduce asphalt and encourage landscaping parking

space depth in nonresidential developments may be reduced by two feet if

abutting a

landscape azea as long as vehicle pazking will not interfere with required plantings

or encroach on sidewalks

6 Vehicle use areas shall be sufficiently screened from public rightsof

way by utilizing landscape berms themed streetscape trees with landscape

materials trellis designs andor low urban walls that incorporate azchitectural

detail Perimeter design shall be determined with the assistance of City Planning

and Engineering Department to promote the community image for the area in

which the development is located

7 The design of pazking azeas excluding any automobile display or

storage areas shall avoid the appearance of large masses of parked cazs

Landscaped azeas within pazking azeas are encouraged to be lazger than minimum

standazds within a minimum of 200 squaze feet Proposed lazger landscaped azeas

shall be spaced in an appropriate manner to provide an aesthetically pleasing

parking area consistent with City standards The maximum number of pazking

spaces excluding any automobile display areas for nonresidential uses may not

exceed 120 percent ofthe minimum spaces required by section 72286Offstreet

parking and loading unless an additional 20 interior landscaping within the

pazking lot is provided then said pazking may extend to 180 of minimum spaces

required
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8 Shade trees shall be provided for pazked cazs excluding any

automobile displaystorage azeas so that an average ratio of one tree per ten

automobiles is achieved

9 Preserved tree azeas may require additional pervious surface pazking

area azound tree wells

G Service Utility Display and Storage Areas Standards

1 Areas for outdoor storage if provided by approved site plan trash

collection and loading shall not be located adjacent to residential lots

2 Loading azeas or docks outdoor storage excluding vehicle display

azeas waste disposal mechanical equipment satellite dishes truck parking and

other service support equipment shall be located behind the building line and shall

be fully screened from the view of adjacent properties both at ground and rooftop

levels with masonry brick or durable manmade material wall and shall not be

located in the front of buildings except for the vehicle display azeas associated

with Lot 2

3 Areas for outdoor storage trash collection and loading shall be

incorporated into the primary building design and construction for these azeas

shall be of materials of compazable quality and appearance as that of the primary

building

4 Shopping cart storage shall be located inside the building or shall be

screened by a solid landscaping hedge or a fourfoot wall consistent with the

building azchitecture and materials

5 Fenced azeas such as garden centers or vehicle storage areas visible

from the public rightofway shall be screened with decorative fencing material

The area shall be landscaped and designed to be compatible with the design of the

building facade

6 Utilities for all nonresidential developments shall be located

underground Utility boxes must be totally screened from view ofprincipal streets

as well as pedestrian walkways and areas Utilities shall not be located within

landscape buffers tree protection and environmentally sensitive azeas

H Landscaaing and Buffer Requirements

1 Landscaping shall provide a suitable setting for the development
architecture and also shall serve to create a unified urban look to define outdoor
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spaces to buffer from sound and weather to screen from view and to accentuate

building elements and vistas

2 Existing trees which are not located within the development area to

be cleazed as shown on Exhibit B shall be maintained and protected in

perpetuity as required by the Land Development Regulations as amended

3 Landscaping and grading shall be designed to enhance the presence of

each building

4 Except for public rightofway shaded areas must be provided for

internal sidewalks at a minimum of 100 squaze feet of shaded area per 150 lineal

feet ofwalkway

5 Whenever possible utility easements shall be located away from

historic trees which must be saved as required by the Land Development

Regulations as amended or tree preservation areas

6 Wet retention areas shall be designed as amenities and shall appear

natural by having offsets in the edge alignment to avoid perfect geometric figures

Landscaping is required to soften the visual appearance of the pond edges

Features such as fountains are encouraged to accent the ponds and provide

adequate aeration to prevent stagnation

I Architectural Consistency

1 All structures within the Property shall complement one another

and shall convey a sense ofquality and permanence

2 No vending machines shall be permitted on the outside walkways
or other outdoor pedestrian areas of the Property

3 No newspaper stands shall be permitted except in areas designated

by the Developer and approved by the City

4 Any exterior phone booths shall not be visible from public rights

ofway

5 Lot function layout and azchitectural design and size of the

buildings thereon shall be coordinated once established by the function and layout

of the first of these lots to receive site development plan approval For purposes

herein lot function and layout includes but is not limited to building placement
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landscaping layoutdesign pazking lot layoutdesign and access drive

layoutldesign Architectural design refers to building style and appeazance

6 All parking lot lighting fixtures shall be consistent with respect to

their physical attributes design and appeazance The specific design shall be

established by the type ofpazking lot lighting fixture constructed or installed in or

on the first of these lots to receive site development plan approval Light to be

deflected from residential areas and contained within project

7 Elevations shall be provided consistent with these standazds during
site plan review process

8 NATURAL VEGETATION PRESERVATION

A Twentyfive25 percent of the square footage area of the overall PUD

Property will be maintained for conservation of the native vegetation Said amount shall comply

with the intent of the Corridor Overlay Zone regulations All natural areas and vegetation shall be

cleaned by hand or brush cutter including the removal of dead trees limbs and any vines No

removal of small trees palmetto bushes or other under brushing except for removal of invasive

species will be done The natural areas will stay as natural as possible to provide for a thick

vegetative buffer between any commercial and residential azeas Any existing trees credited

towazds required buffers or landscape requirements removed for any reason shall be replaced

with trees meeting City approval with regard to species and size Perimeter buffers shall comply

with the Citys Land Development Regulations and shall be used to meet the required natural

vegetation preservation requirements except as modified by this Agreement Landscape buffers

shall be 10 feet on the perimeter east side adjacent to the park area and the north side The

perimeter landscape buffer along the Colony Pazk Road frontage shall be 25 feet total The first

15 feet shall be within the New Smyma Beach Utility Commission easement The remaining 10

feet of landscape buffer area shall comply with City landscape requirements with an additional

25 plant material included within this 10 feet of buffer area Prior to beginning of land

clearing all areas to be preserved shall be marked and inspected by City No underbrushing will

be done in areas within aconservation easement

B The Development shall comply with the tree preservation requirements of the

Citys Land Development Regulations except as modified by this Master Development

Agreement The parcel is heavily forested and the parties desire that the commercial area is

developed in an attractive environmentally sensitive manner Further that the City encourages
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preservation of lazge forested aeeas The Developer has endeavored to design this pazcel

consistent with an overall vision that includes the lazge adjoining aeeas The areas have been

evaluated and the parties agree to the following

1 Developer has identified in Exhibit B those aeeas where trees shall

be cleazed for development and the areas dedicated to conservation where trees

will be preserved as well as the number and location ofeach of the historic trees

within the commercial azea Based upon existing calculations no additional trees

shall be deemed historic during the initial five years of this Master Development

Agreement These amounts include 2 two historic trees that were previously

approved by the Volusia County Council for removal to allow construction as

well as two 2 diseased historic trees Therefore the Developer shall also be

permitted to remove the four historic trees as approved by the Volusia County

Council A copy of said resolution has been provided as Exhibit D attached

hereto

2 Developer has provided a 105 acre azea designated as conservation

on which a perpetual conservation easement shall be placed All trees within said

easement are preserved as a result of said Conservation Easement and shall be

considered tree mitigation credit to be applied against said tree inches removed

3 a The tree mitigation credits from the conservation easements

containing 105acres and other tree preservation areas11r

Ca1 A C111 FFewA x11F A F CTill

T in conjunction with a donation in the amount of50000 meets or

exceeds the required mitigation for the removal of trees within the developed area

as shown in Exhibit B and includes all tree mitigation for the subiect property

and the compensatine storage azea as depicted in Exhibit B Due to the intense

density of trees on site Developer shall be permitted to remove trees not

dedicated for conservation referenced in Section 8 B1above

b Neither Mullinax FordMercury Inc nor Lane Mullinax in his

individual capacity shall be responsible for the X50000 donation described

above and said donation has already been placed in escrow by the

DeveloperOwner
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l Developer has created a 35 acre compensating storage azea as

depicted on Exhibit B T aA C1aaRiaaAFM

aa11Any undeveloped parcel that is reviewed for site plan

approval more than 5 years after approval of this Agreement will be required to

update the analysis regazding existing trees on development pazcel site and as to

actual tree dimensions for mitigation within the 35acre site

C The interior landscaping in the overall parking azea will be 15 Said

landscaping may include the preservation of natural areas however said calculation shall not

include the 105 acre conservation azea The majority of the pazking lot landscape islands shall

be aminimum of 200 squaze feet in azea

D The City recognizes that its open space requirements are met through the

conservation easements referenced above aw1aF Ffa

aT111rtDL

1 Fd a alLlA AaA T a7 F alaDl

E The parties agree that the area required for compensating storage is located

outside the PUD but said area has been included for all St Johns River Water Management

District stormwater management and hermits The parties further agree that the total tree

mitigation provided for theproject and for the compensating storage area shall be expanded to

include the previously described additional 50000 contribution which shall be used for the

construction of walking trailssidewalks and applicable landscaping for the Colony Park Road

extension to Pioneer Trail

9 ENVIRONMENTAL CONSIDERATION

A Both during and after construction the Developer will use reasonable efforts

to preserve trees and natural vegetation within the Property consistent with the Conceptual

Development Plan and maximize protection of natural drainage pathways The Developer shall

comply with all rules statutes laws and regulations pertaining to protected wildlife species

including but not limited to the rules and permitting requirements of the Florida Game and

Freshwater Fish Commission concerning gopher tortoises An endangered species survey has

been done for the site with a copy of same to be submitted to staff with the first site plan Any

phase started subsequent to five 5 years of approval shall require a revised endangered species

survey
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10 UTILITY MASTER PLAN

A Public utilities consisting ofelectric water wastewater and reuse water for the

Property or portion thereof and any applicable offsite infrastructure shall be obtained from the

Utilities Commission of New Smyrna Beach UC and shall be applied for built and conveyed

in accordance with UC rules and regulations requirements tariffs policies and agreements

prevailing at the time of Developersrequested approval of a utilities ageementsfrom the UC

Other utilities not provided by the UC shall be built in accordance with and consistent with the

City of New Smyrna Beach Land Development Regulations standards Stormwater lift stations

and utilities are permitted in the Colony Park Road rightofwayarea

11 SIGNAGE

A The PUD Development shall have auniform sign program Amonument sign

for the two entrances on State Road 44 a monument sign for the entrance neazest State Road 44

on Colony Park Road and one monument sign for each out parcel are permitted consistent with

the regulations for the State Road 44 overlay designation requirements Lot 2 if developed as an

automobile dealership shall be entitled to a separate monument sign on State Road 44

Directional signage is permitted within the parcel Each ot shall be permitted one 1 monument

sign wall signage and supplementary signage complying with the provisions and requirements of

the New Smyma Beach Land Development Regulations The pedestal of each monument shall

be constructed of the same materials as the walls of the buildings on the respective lot The

colors of the sign face shall complement and coordinate with the appeazance of the buildings on

the respective lot However corporate logos and colors are permitted If an automobile

dealership is permitted outdoor display areas such as rocks or other raised platforms shall be

considered outdoor display aeeas and not signs for purposes of this Agreement A signlan is

included for Lot 2

12 LOT DEVELOPMENT CRITERIA

A The terms of this Agreement shall be superior to the terms of the New Smyma

Beach Land Development Regulations and conflicting zoning or overlay regulations unless

otherwise specifically provided herein In the event asubject is not addressed in this Agreement

the Land Development Regulations shall control
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B If not already constructed the Developer shall construct afivefootwide

sidewalk along its frontage on State Road 44

C Developer shall construct a sidewalk along Colony Pazk Road frontage to the

north property line of the PUD Neither COLONY PARK LLC nor NEW SMYRNA BEACH

ACQUISITIONS LLC will be responsible for the construction of the sidewalk that would

extend beyond the scope of their real property ownership The cost of any future sidewalk

extending beyond the COLONY PARK LLCs northernmost property line to the end of Colony

Park Road will be borne by the ownerdeveloper ofsuch future project

D All internal lighting shall be contained within the site

13 PROPERTY OWNERS ASSOCIATION

A The Developer may form and incorporate anonprofit property owners

association the POA which will operate maintain and control subject to other documents of

record the common azeas and common facilities including but not limited to the common

private access ways bike paths sidewalks pazking and lighting within the Property any

common storm water retention and drainage systems within the Property and the entrance areas

to the Property Each property owner will be required to become a member of the association by

virtue of purchasing a building site subject to the rules covenants and restrictions of the POA

with responsibilities and voting privileges prorated based upon gross building squaze footage

constructed The general scope and format ofthe POA documents and covenants and restrictions

will be similaz in concept to the documents of similar property owners associations in New

Smyma Beach The covenants and restrictions governing the Property and POA responsibilities

shall be executed and recorded in the Public Records of Volusia County Florida The POA will

have a boazd of directors to legislate and govern the rules and orders of the POA The POA

board will have the means and authority to carry out and regulate the bylaws and restrictions

governing the perpetual maintenance operation and repairs of all common areas and facilities

Not only will the board of directors be able to regulate and govern the common azea the board

will also regulate each and every member requiring the maintenance and service of his own

individual building site The POA rules maybe enforced by fines and liens upon a members own

property in order to maintain operate and service all common facilities on the Property The

POA will have authority to place a lien against individually owned building sites in order to

collect unpaid POA dues The POA will have the power and means to hire supervise and
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regulate persons employed by them for the maintenance repair and operation of common areas

and facilities

B If the POA fails to perform the maintenance repair or replacement as

necessary on the stormwater retention and drainage facility the City shall have the right but not

the obligation after notice to enter upon the common area of the Property and to provide the

maintenance repair or replacement of the stormwater retention and drainage facility and shall

have the right to lien all owners of record in the Property for the cost of such maintenance repair

and replacement as the City may deem necessary

C Developer reserves for itself its successors and assigns the right to maintain

and operate separate facilities within the Property which shall not be construed to be common

facilities owned by the property owners association If requested by the City and as otherwise

needed for plat improvements the Developer will provide easements and grants for the

installation maintenance and upkeep ofthe public utilities including water sewer and electricity

The Developer may from time to time add additional covenants and restrictions or make changes

in the Association bylaws as may be required to guazantee that the project will be developed in

accordance with the policies outlined in this Agreement

14 COSTS

A No costs of development of the Property hereunder shall be borne by the City

unless the City specifically agrees in writing to assume such cost

15 EFFECTIVE DATE AND EXPIRATION

A This Agreement shall be effective upon approval by the City Commission

The Developer will be required to record the Agreement with the Volusia County Clerk of the

Court and provide a copy to the City Clerk and Development Services Director The restrictions

on use and development imposed by this Agreement shall be binding upon all successors in

interest in the Property unless and until the City alters or eliminates such restrictions in the

course ofthe Citys actions as zoning authority or until this Agreement Expires

B The duration of this Agreement shall not exceed ten 10 yeazs from the date

of its execution This Agreement may be extended for an additional 5year term by mutual

consent of the Developer and the City subject to a public hearing

F32

Regular Meeting - March 26, 2013

Page 280 of 631



EXHIBIT C CONTD
C The term development shall mean that the Developer his successors or

assigns shall actively be in pursuit of installation of improvements permits for installation of

improvements or installation of improvements over a portion or all of the Property

D If the City does not approve this Agreement it shall be null void and without

further effect hi addition if the Developer is a contract purchaser of the PUD Property and fails

to acquire title to the PUD Property within 60daysapproval then the City or the Developer shall

each have the option to terminate this Agreement exercised by providing written notice to the

other parties hereto after which this Agreement shall be null void and without further effect

Neither the City nor the Developer shall acquire any enforceable rights or claims against each

other with respect hereto in the event this Agreement becomes null and void under this

pazagraph

16 AMENDMENTS

A Amendments to this Agreement other than minor modifications to the CDP as

referred to in Section 2Dofthis Agreement shall not be effective unless in writing and signed

by all record title property owners of the land for which the amendment is to be applied and the

City

B Before amending this Agreement the City shall conduct two or more public

hearings At the Citys option one of these public hearings may be held by the Planning and

Zoning Boazd

1 Notice of intent to consider an amendment to this Agreement shall be

published by the City at the Owners cost in a newspaper of general circulation

and readership in Volusia County Florida

2 Ifapplicable notice of intent to consider an amendment shall comply

with the requirements of Section 1660413c Florida Statutes 2010 as

amended from time to time

3 The day time and place at which the second public hearing if any

will be held shall be announced at the first public hearing

4 The notices required above shall specify the location of the Property

the location of that portion of the Property subject to the proposed amendment the

nature of the proposed amendment and the following information to the extent

applicable

a Changes in permitted andor conditional uses
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b Changes in building intensities andor height proposed

5 All notices shall specify a place where a copy of the proposed

amendment can be obtained prior to the public hearing

17 PUBLIC RECORD

A The parties agree this Agreement shall be recorded in the Public Records of

Volusia County Florida at the Developers expense The provision of this Agreement shall

constitute covenants running with the land applicable to the entire subject Property described

herein or any portion thereof The restrictions on use and development imposed by this

Agreement shall be binding upon all successors in interest in the Property unless and until the

City alters or eliminates such restrictions in the course ofthe Citys actions as zoning authority

18 SEVERABILITY

A If any provision of this Agreement is held by a court of competent jurisdiction to be

invalid or otherwise unenforceable such holding shall not affect the validity or enforceability of

any other provision of this Agreement unless the holding so states

19 POLICE POWER AND SOVEREIGN IMMUNITY NOT WAIVED

A Nothing contained in this Agreement shall be construed as a waiver of or

contract with respect to the regulatory and permitting authority ofthe City as it now or hereafter

exists under applicable laws rules and regulations Further nothing contained in this Agreement

shall be construed as a waiver of or attempted waiver by the City ofits sovereign immunity under

the constitution and laws of the State of Florida

20 COMPLETE AGREEIIIENT

A This Agreement represents the complete understanding by and between the

parties with respect to the development and continued use of the subject Property Any and all

prior agreements between the parties with respect to any subject comprehended by this

Agreement is hereby voided and superseded by this Agreement Any amendment to this

Agreement shall be in writing and signed by the City and the Owner
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IN WITNESSV4HEREOF the parties hereto attached their hands and seals on

the dates set forth below

Signed sealed and delivered

In the presence of

Wimess 1

Print Name ofWimess 1

Wimess 2

Print Name of Witness 2

CITY OF NEW SMYRNA BEACH
a Florida Municipal Corporation

By
Adam Barringer Mayor

Attest

By
Johnny Bledsoe City Clerk

Dated

APPROVED AS TO FORM AND CORRECTNESS

As Attested to

By
City Attorney Frank B Gummey III

Dated
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Signed Sealed and Delivered in the DEVELOPERPROPERTY OWNER

Presence o NEW SMYRNA BEACH ACQUISITIONS
LLC

A Florida Limited Liability Company
and

COLONY PARK LLC a Florida Limited

Liability Company

By
Witness 1 James H Bingham

Its Managing Member

Print Name of Witness 1

Witness 2

Print Name of Witness 2 Dated

Signed Sealed and Delivered in the DEVELOPER PROPERTY OWNER
Presence of NEVI SMYRNA BEACH ACQUISITIONS
LLC

A Florida Limited Liability Company

By
Witness 1 Robert Kurlander

Its Managing Member

Print Name of Witness 1

Witness 2

Print Name ofWitness 2 Dated
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Signed Sealed and Delivered in the

Presence of

DEVELOPER PROPERTY OWNER

COLONY PARK LLC

A Florida Limited Liability Company

By
Witness 1 Jerry C Evans Trustee

James H

Bingham Revocable Trust of 1994

Its Managing Member

Print Name of Witness 1

Witness 2

Print Name ofWitness 2 Dated

Sieved Sealed and Delivered in the DEVELOPER PROPERTY OWNER

Presence of MULLINAX FORDMERCURY INC
A Florida Corooration

Witness 1 Larry Mullinax

Its President

Print Name ofWitness I

Witness 2

Print Name ofWitness 2 Dated
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STATE OF FLORIDA
COUNTY OF VOLUSIA

The foregoing instrument was acknowledged before me this day of 2013
by ADAM BARRINGER and JOHNNY BLEDSOE Mayor and City Clerk respectively of

The City of New Smyrna Beach Florida a chartered municipal corporation on behalf of the

City They are personally known to me and did not take an oath

Seal

Notary Public

STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2013
by JAMES H BINGHAM and ROBERT KURLANDER as Managing Members of NEW

SMYRNA BEACH ACQUISITIONS LLC a Florida limited liability company They are

personally known to me and did not take an oath

Seal

Notary Public

STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2043

by JERRY C EVANS the trustee for James H Bingham Revocable Trust of 1994 Managing
Member of COLONY PARK LLC and a Florida limited liability company who is personally
known to me and did not take an oath

Seal

Notary Public

STATE OF FLORIDA

COUNTY OF
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The foregoing instrument was acknowledged before me this day of 2013

by LARRY MULLINAX President ofMULLINAX FORDMERCURY INC and a Florida

comoration who is personally known tome and did not take an oath

Seal

Notary Public
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XHIBIT A

Legal Descrtiption

A portion of the Southerly 3285 feet of Lot 14 Block 8 a portion of Lots 23 and 24
Block 8 AND a portion ofLot 31 Block 13 DOUGHERTYSSUBDIVISION of
the Thomas Napier Grant and the North 13 of the Ambrose Hull Grant according to the

plat thereof recorded in Deed Book M Page 688 of the Public Records of Volusia

County Florida all being described as follows Commence at the intersection of the

westerly line of said Dougherty Subdivision and the original centerline of State Road No
44 said point being marked by a3 x 5 aluminum plate stamped STA POT 949961
THOMAS NAPIER GT SEC 43 thence North 30 Sl 09 West along said westerly
line of the Dougherty Subdivision a distance of 15505feet to the existing north right of

way of State Road No 44 thence North 88 36 25 East along said north right of way a

distance of218129feet thence North 00 0 OS West a distance of29507feet for the
Point of Beginning thence continue North 00 10 OS West a distance of 109014feet
to the southwesterly corner of said Lot 14 thence North 30 43 32 West along the

westerly line of said Lot 14 a distance of 32850 feet to the northerly line of said

Southerly 3285 feet of Lot 14 thence North 59 58 16 East along said northerly line of
the Southerly 3285feet of Lot 14 a distance of2845 feet thence South 0 53 00

East a distance of635 feet thence 2607feet along the arc of a curve to the right said
curve being nontangent to the last described line and having a radius of 1204 feet a

central angle of 124 03 20 and a chord of 2127feet which bears South 58 00 04
East to a point of reverse curvature thence 6960feet along the arc ofa curve to the left
said curve having a radius of3800 feet a central angle of 104 56 08 and a chord of

6027 feet which bears South 48 26 28 East to a point of curvature thence 2062 feet

along the arc of a curve to the right said curve having a radius of 1804 feet a central

angle of 65 28 32 and a chord of1951 feet which bears South 68 0 16 East to a

point of reverse curvature thence 1781 feet along the azc of a curve to the left said
curve having a radius of4200 feet a central angle of 24 7 31 and a chord of 1767
feet which beazs South 47 34 46 East thence 7108 feet along the arc of a curve to the

right said curve being nontangent to the last described cwve and having a radius of
4500 feet acentral angle of 90 30 02and a chord of6392feet which bears South 14

24 OS East thence 15518 feet along the arc of a curve to the left said curve being non

tangent to the last described curve and having a radius of 4200 feet a central angle of
211 41 39 and achord of8081 feet which bears South 74 09 10 East thence 1019
feet along the arc of a curve to the left said curve being nontangent to the last described

curve and having a radius of4265 feet a central angle of 13 41 00 and a chord of

1016 feet which bears North 06 53 37 West thence 8659feet along the azc ofa curve

to the right said curve being nontangent to the last described curve and having a radius
of4075 feet a central angle of 121 44 03 and a chord of 7120feet which bears North
50 01 46 East thence 977 feet along the arc of a curve to the left said curve being
nontangent to the last described curve and having a radius of4900 feet a central angle
of 11 25 29 and a chord of975 feet which bears Sout 71 53 OS East to a point of

reverse curvatwe thence 3243 feet along the arc of a curve to the right said curve

having a radius of 1804 feet a central angle of 102 59 40 and chord of 2824 feet
which bears South 26 06 00 East to a point of reverse curvature thence 3535 feet
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along the arc of a curve to the right said curve having a radius of4000 feet a central

angle of50 37 49 and a chord of3421 feet which beazs South 00 04 S6 West to a

point of reverse curvature thence 2025 feet along the azc of a curve to the right said

curve having a radius of 1804 feet a central angle of 64 18 OS and a chord of 1920
feet which bears South 06 SS 04 West to a point of reverse curvature thence 4762feet

along the arc of a curve to the left said curve having a radius of4000 feet a central

angle of68 12 25 and a chord of4486feet which beazs South 04 57 S4 West to a

point of reverse curvature thence 1908 fee along the arc of a curve to the right said

curve having a radius of 1804 feet a central angle of60 35 36 and a chord of 1820
feet which bears South 01 09 30 West to a point of reverse curvature thence 668feet

along the azcofacurve to the left said curve having a radius of 4300 feet a central

angle of 22 13 S0 and a chord of 1658 feet which bears South 20 20 24 West to a

point of reverse curvature thence 1639 feet along the atcof a curve to the right said

curve having a radius of 1804 feet a central angle of 52 02 29 and a chord of 1583
feet which bears South 35 14 43 West to a point of reverse curvature thence 10023
feet along the arc of a curve to the eft said curve having a radius of 4100feet a central

angle of 140 03 40 and a chord of7707feet which bears South 08 45 S3 East to a

point of reverse curvature thence 2378 feet along the arc of a curve to the right said

curve having a radius of 1804 feet a central angle of 75 31 47 and a chord of2210
feet which bears South 41 O1 49 East to a point of tangency thence South 03 15 S5

East a distance of 2378 feet thence South 24 44 28 East a distance of 2584 feet
thence 7289 feet along the arc of curve to the right being nontangent to the last
described line said curve having a radius of 2785 feet a central angle of 149 57 38
and a chord of5380feet which beazs South 57 23 17 West thence 16815feet along
the arc ofa curve to the left said curve being nontangent to the last described curve and

having a radius of4000 feet a central angle of240 51 16 and a chord of 6898 feet

which beazs South 14 40 30 West thence 5847 feet along the arc of a curve to he

right said curve being nontangent to the last described curve and having a radius of
1918 feet a central angle of 174 41 47 and a chord of3831 feet which bears South
19 21 15 East thence South 68 15 33 West along a line nontangent to the last
described curve a distance of 2985 feet thence South 22 39 S0 East a distance of
5263 feet hence North 81 53 23 West a distance of 1833 feet thence North 82 18

29 Wes a distance of 2623 feet thence South 48 34 S6 West a distance of 1598

feet thence 4981 feet along the arc ofa curve to he right said curve having a radius of

8000 feet a central angle of 35 40 27and a chord of4901 feet which bears South 17

50 14 East to a point of tangency thence South 00 00 00 East a distance of 2056

feet thence South 00 50 06 East a distance of3431 feet thence South 53 3 25

East a distance of34452 feet thence South 00 Ol S7 East a distance of45754 feet
thence South 88 36 25 West a distance of 31281 feet to the Point of Beginning
Containing 555 acres more or less

AND

A portion of Lots 31 and 42 Block 13 and a portion of Lot 30 Block 14
DOUGHERTYSSUBDIVISION of the Thomas Napier Grant and the North U3 of the
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Ambrose Hull Grant according to the plat thereof recorded in Deed Bool M Page
688 of the Public Records of Volusia County Florida all being described as follows

Commence at the intersection ofthe westerly line of said Dougherty Subdivision and the

original centerline of Slate Road No 44 said point being marked by a 3x 5 aluminum

plate stamped STA POT 949961THOMAS NAPIER GT SEC 43 thence North

30 51 09 West along said westerly line of the Dougherty Subdivision a distance of

15505 feet to the existing north right ofway of State Road No 44 thence North 88 36

25 East along said north right of way a distance of 218129feet for he Point of

Beginning thence North 00 10 OS West a dislance of29507 feet thence North 88

36 25 East a distance of 31281 feet thence South 00 Ol S7 Fast a distance of

29508feet to said existing north right of way of State Road No 44 thence South 88 36

25 West along said existing north right of way of State Road No 44 a distance of

31211 feet to the Point ofBeginning Containing212 acres more or less

AND

A portion of Lots 12 25 and 26 Block 7 a portion of Lots 13 and 24 Block 8 a

portion of Lot 31 Block 13 AND a portion of Lots 29 and 30 Block 14
DOUGHERTYSSUBDIVISION of the Thomas Napier Grant and he North 13of the

Ambrose Hull Grant according to the plat thereof recorded in Deed BookM Page
688 of he Public Records of Volusia County Florida all being described as follows

Commence at the intersection ofhe westerly line of said Dougherty Subdivision and the

original centerline of State Road No 44 said point being marked by a 3x 5aluminum

plate stamped STA POT 949961THOMAS NAPIER GT SEC 43 thence North

30 51 09 West along said westerly line of the Dougherty Subdivision a distance of

15505feet to the existing north right of way ofState Road No 44 thence North 88 36

25East along said north right of way a distance of 119194 feet thence North 00 08

31 West a distance of 10419 feet to a point ofcurvature thence 2087 fee along the

azc of a curve to the right said curve having a radius of50300 feet a central angle of2

22 38 and a chord of2087feet which bears North Ol 02 48 East to he north line of

lands described in Warranty Dccd recorded in Official Records Book 6193 Page 2630 of

the Public Records ofVolusia County Florida thence South 8746 11East along said

north line of ands described in Official Records Bool 6193 Page 2630 a distance of

2002feet for the Point ofBeginning thence 13713 feet along the arcofa curve to the

right said curve being nontangent to the last described line and having a radius of

48258 feet a central angle of 16 16 SIand a chord of 13667feet which bears North

10 21 43 East to a point of tangency thence North 18 30 08 East a distance of

7169feet to a point ofcurvature thence 6707feet along the arc ofa curve to the Iefl
said curve having a radius of 58300 feet a central angle of6 35 30 and a chord of

6703 feet which beazs Notch 15 11 S7 Eas to a point oftangency hence North 11

54 38 East a distance of 6337feet to a point of curvature thence 1987feet along the

arc ofa curve to the left said curve having a radius of 51500 feet a central angle of2

12 39 and a chord of 1987 feet which bears North 10 48 19 East thence North 59

45 43 East along a line nontangent and nonradial to the last described curve a

distance of21300 feet thence North 88 36 25 East a distance of 55730 feet to the
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easterly line of said Lot 13 thence South 3043 32East along said easterly line of Lot

13 a distance of22022 feet to the southeasterly corner ofsaid Lot 13 thence South 00

10 OS Fast a distance of 138521feet to said existing north right ofway ofState Road

No 44 thence South 88 36 25 West along said existing north right of way of State

Road No 44 a distance of94379feet to a point ofcurvature and to the east line ofsaid

lands described in Official Records Book 6193 Page 2630 thence 3982 feet along the

azc of a curve to the right and along said east line oflands described in Official Records

Book 6193 Page 2630 said curvc having a radius of2500 feet a central angle of91 15

04 and a chord of3574 feet which bears North 45 46 03 West to a point oftangency
thence North 00 08 31 West along said east line of lands described in Official Records

Book 6193 Page 2630 a distance of98821 feet thence 2004 feet along the arc of a

curve to the right and along said east line of lands described in Official Records Book

6193 Page 2630 said curve being nontangent to the last described line and having a

radius of48258 feet a central angle of222 46 and a chord of2004feet wlvch beazs

North O1 OS 34 East to the PointofBeginning Containing3378acres more or less
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EXHIBIT C CONTD

Volusia County
FLORIDA

Land Development Office
LundOawlopnrenteovolueleflw

June 22 2009

Mr Glenn D Storch

420 S Nova Road

Daytona Beach Florida 32114

Re Historic Tree Removal Application
2009PTRE0131
RSN 539429

Colony Park Historic Tree Removal

Dear Glenn

On June 18 2009 the Volusia CountyCouncil considered the abovereferenced Historic

Tree Removal Application The Councilapproved your request and authorized the removal

of the 39inch and 44inch historic live oaks as specified in the Agenda Item with the

following conditions

a This approval shall expire on June 18 2013 unless a Final Development Order has

been issued for aSde Plan or Preliminary Plat

b This approval does not authorize any clearing grading or tree removal at this time

No tree shall be removed prior tot he issuance ofaFinal Site Plan andorPreliminary

Plat Development Order

c Tree replacement shall be required as determined by the Volusia County Forester

d Crossaccess is required from the subject property io the park site

e A Conservation Easement must be recorded over the compensating storage areas

f All otherfederal state or local permits shall be obtained prior to the removal of these

trees

EXHIBIT D

1231Ya1 Indlmfl Auenua Rmm 202 Dalnnd R 327209620
Delnnd3867365992 Daltonfl Befld306T48157 Aea Smpnfl Beady 38642S38T1

Fax3866266551 Fmc3867405195 Fm 3067405136

wwnrvatOSlaorg
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EXHIBIT C CONTD

Mr Glenn D Storch

2009PTRE0131
Colony Park Historic Tree Removal

June 22 2009

Page 2 of 2

This letter is a Notice of Intent to issue the Tree Removal Permit upon the satisfactory
resolution of the above conditions

Please feel free to call me if you have any questions

Singgrely
F

Palmer M Panton

Land Development Manager

PMP

Tara Boujoulian Environmental Permitting Manager
Mr James H Bingham Colony Park LLC New Smyma Beach Acquisitions LLC

411 Commercial Court E Venice FL 34292

Mr Robert J Ball PE Zev Cohen Ass5ociates Inc
300 Interchange Boulevard Ormond Beach FL 32174

Mr Craig Murray Southern Forest Management
103 W Wisconsin Avenue Suite 204 Deland FL 32720

Ms Gail Henrikson Chief Planner City of New Smyrna Beach
210 Sams Avenue New Smyrna Beach FL 32168

Mr Randy Walter City Engineer
Utilities Commission of New Smyrna Beach
PO Box 100 New Smyrna Beach FL 32170

Ms Pamela Winchester Civic Association 433 Wildwood Drive
New Smyrna Beach FL 32168

Ms Barbara Herrin Civic Association 465 Wildwood Drive
New Smyrna Beach FL 32168

Mr Jim Humphrey Civic Association 412 Timberlane Drive
New Smyrna Beach FL 32168
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EXHIBIT D

City of New Smyrna Beach

January 24 2013

Glenn Storch Esquire
Storch Law Firm

420 South Nova Road

Daytona Beach FL 32114

RE PUD113COLONY PARK EAST PLANNED UNIT DEVELOPMENT 15
AMENDMENT OUTSTANDING PLANNING COMMENTS

Dear Mr Storch

Planning staff has reviewed the revised submittal received January 11 2013
and has the following outstanding comments

1 The Citys Land Development Regulations LDR requires a minimum

50 open space within PUDs The City Attorney has advised staff that a

Master Development Agreement cannot be used to circumvent the

requirements of the LDR Therefore the 50 open space requirement
must be added back into the MDA or the applicant must apply for and

obtain approval of a variance to eliminate the open space requirement
2 Staff recommends that not all the revisions to the architectural

requirements in the MDA be approved as proposed Specifically staff has

the following recommendations

a Do not delete Section C1g regarding the placement of first floor

awnings on a multistorybuilding
b Do not delete Section C2cregarding transparent windows in

multitenant storefronts
c Revise Section C2das follows Views into the interior of retail

storefronts and restaurants are encouraged for pedestrian activity
safety and to create a community window shopping environment

The use of darkly tinted or reflective glass on these structures is

discouraged peFle yiw u ti ea
Y ham tilo

f 1G 1 All I hicrlLe nLnll innl r
I

alanndnie tih IinM reflenMnr rrlLle liVh

d Revise the lettering in Section C2 as this section has two

subsection cs

e Do not delete Section C3d as this was negotiated to provide
consistency with the adjacent Home Depot development
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EXHIBIT D CONTD

f Revise SectionC3e to require two or more of the listed features

g Do not delete SectionC3g
h The revisions to Section C4 state that roofs have to provide at

least two of the listed features However the proposed deletions

only leave one possible feature to choose from Staff recommends

keeping features 2 3 and 6 Staff recommends modifying 4

as follows Sloping roofs

with an average slope greater than or equal to

one foot of vertical rise for every three feet of horizontal run aad
1h n 1 4n inc fn f vehnl o fir o ninf

I nInnvrnarrmr

i Do not delete Section E8
3 Revise Section8B3cto state that the five year period begins from the

date of approval of the original agreement Additionally it its staffs

understanding that the 35acre compensatory storage site is to be

completely cleared Therefore there will not be a need to document the
size of remaining trees on that site for mitigation Please delete the

language in this section referring to mitigation trees on the 35acre

parcel

These items must be addressed before this case can be scheduled for City
Commission review Your revised submittal must also include one 1 copy of

the revised Master Development Agreement in strikethruunderline format and

one 1 clean copy of the revised Master Development Agreement including all

exhibits

These items must be received no later than 500 pm on Friday February 8
2013 in order to be scheduled for the February 26 2013 City Commission

meeting

Please feel free to contact me with any questions you may have I may be

reached at 386 4242134 or via email ghenriksonacityofnsbcom

Sincerely

Gail Henrikson AICP

Planning Manager

Cc Glenn Storch

Case File PUD113
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EXHIBIT E

SOIIPIiNIOC2E8T MANLiCEtIIYP

IIVICFBINC
TIMl3t7 hiaD WILEGI1E t5i717CitllsTc

1 G3 lcstWisconsinAvcttuc Suite2t7

nctand Florida 32 2a

3567 3346559 Pax 35671342b45
1mail anfarestryCcctlrroom

Mr lamesHliirtghant Presidennt

CaxiteCcnte Inc

3fl68 Dattgltfcry Rd

7xphyr Bills Florida 33540

Dear

Phis rrport dctuils tltc results afoot statistical tnesurvey far the proposod development
ofColony Park Center iNew Smyrna Beach Florida Information for thisrepcut wss

proaided by vCohost AssociatesItcOrmond Beach E7orida Plus tract contains

approxirnstcly 248being impacted and 24G acres being ptnscnod

Required replaoemetrt wasdetemtitmd by perfcuming ltlGtxre fixed raduts plots
toceeptspecimen trets AUcrm1 of45 rmtcbrn plots vare established as shown o

attached photobmtph copy Csutit towaexLs rxplucemerd was detetmiaed by performing
12Giacre fixed ndiux plats with u Cndal of 27 random plnt5 ntablshod 13 in Stand I

14 in Stand 2 as shown on aitsdted phomgraph aipy Field data for ryuirod
nepltxktraerttwvs done inAexrttbcr 2G68 Tlve to the spocics age sad size ofthe treys it

teas not rteoescary to rcdothe field uvatk aR Utc growth rate ofthe ores is ttixy slow and

will have anegtigib6c effect txt the data Also there were approximately 6 plots
astablishcd outside ofthe errs being presently proposed for dcvelopmcnt These plots
nillnot have any statistical bearing on the date as the areas where the plots were

cstablisttcd are Pica ofthe area being developed
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EXHIBIT E

Reyvinireplacement far specimen tnes was determined h i Agfi allq Zterc aare a

ioUtl ofti62 spcemen on site with 274Laing pcrcdand 418 being remawed

mere afc hi4taric 4rceRac dcianecl by the Coimry ofVatusis on site however the ace

heing dealtwih separately and aro nctiteludod in this ecpuet

7hc area m be developed Las nnxguirod rcplnaceN of33311square indFCS 1he

preservatian areas have n cmdit trawards reptuoencent oaf X31149 square inches
lhemforaiEthe site u dswetapexi ns pLutaed tktete isb3162 square inches of tc3quittd
roplasemti

if yvu have any questions please fae9 fne6ncall

SUUTHERN FOREST MANAGEb4ENT SERVICES INC
rtsaEat wrnialsPECtnrtsS
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EXHIBIT E

COWNY PARK CENTER
YULl1S1A COUNCYFL11t117f4

CROSSSFCf10AlAL ARFACALUIATtOhSCSA

Required reptaetentfor area 6aia8 deaeuped
esciudingspcirnen aces 298acres

llHi fiA1IU CSAfiREE TRES 1OIALCSA

5 34 282 77 2175
7 33 3848 99 3llt9S2

8 A4 592E t23 6B2S0
9 45 63G2 119 757078
14 S4 7R54 211 76594
11 55 9503 125 118785
12 54 11314 132 7492924
13 55 3273 92 1231115
14 74 5394 145 lf153l
15 i 16t 92 162532
16 84 24t46 145 2111130
1 85 22698 112 254216
l8 94 25447 13 3Stll
19 95 21338 6 IiD428

7QtAICSA 1a4393I1 SQ1N

Rcquiecd rcplaccrncr 15939311 104159393 sq in

SOUTIFRN FORFSIMANAGEMENT SERVICES INC
lkiBlxlt WILllLINE SPIECLAI1SlS
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EXHIBIT E

14oquirednplucaenk far slxlmeavees d00iTall

I3t3t1 RAOR95 CSArIREF TRiES TQTAI fA

l2 6A 163IQ 6 67860

13 6S 3273 6 79b38
4 70 15344 8 123152
IS 75 17671 2 35342

15 84 20106 4 80424

7 85 22698 E 22598

I8 90 25447 33 834751
19 45 2338 d6 134354
24 l00 31000 54 4645600
21 105 34618 3i 1211630
22 t 60 37444 42 1595748
23 11S 41526 25 1038150
24 120 45216 23 1039968
25 13S 49062 22 1074x64
26 t30 53066 21 l11d386
27 135 57226 17 972842
28 140 61544 16 984744

24 l45 66468 16 1056288
30 I SU 70ti50 3 494550
31 tSS 75438 tf 754380
32 tb0 80384 4 723456
33 E6 546 S 427434
34 170 44746 2 181492
35 175 46162 4 384648
36 180 149736 1 101736
38 140 113354 1 113354
47 235 173446 t 17346
50 2541 194250 1 9162Sb

OTALCSA 17841795 Std t1

ltuire4nepucemenQ1791795IT5178318sq in

IUCALt1i2UiIIIIR111ACEMLNI 159393 178418
33831tSQ IN

SIUTHERN FOREST A4A1dAEIENTSERVIGFSINC
77Mk6GR 6rIL1LffESPECIALISTS
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EXHIBIT E

Cedit tcu ecplaxtttcnt far Srnd i 15 ecros

pji RAnr CSAIl7tEE 3fJAa9
20 100 314 300 9420@

25 125 491 353 173323
30 150 747 194 137158
35 175 92 176 69312
d0 2Q0 6257 159 199gb3

d5 235 6590 8B 139920
50 250 1963 88 172744
55 275 2376 70 G6320

1U1ALC514 t252840 SQ11c

Cgdit tnwesecalazxmcnt fne Stui2 125actR

6tAD61iS GSAfCRT jSA

U 100 3 4 285 X3490

25 125 491 250 122750
30 150 707 231 16b145
35 175 BG 125 124250
40 Z00 1257 642 17494
45 225 1590 125 198750
50 254 1963 125 2at5375
55 275 2376 142 327392

liD7AiCSA 145864G SQ CN

TUTAlC1tEDTT TUUVARdSRLELACE111T1C 125284 14SBbS271149 SQ iN

Tl1TALRQ1RFRRPGAEMENT 33311271149 67142S int

SOITHIItN FOREST IkiANAGEMENT SERIICFS SNC
Tghtl3Ptt tWILDLIFE SPECIALISTS
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EXHIBIT E

AEFtAIPHOTOC3RhPt3G7PYDFPIGTF3dG PROPOSED

COIANV PARK CENTER

AEW SMYRNA REACH FLORIDA
MAY A ZO11

5HOWTNG APPRt7XTMAfsLCCATIOIY OF PLOT CIIVTERS

Credit Piot St1 YELLUC

Credit Plat St2

24x9 4T9t10 RGf3TCF

n

E
s

SflUHERNOST MANAGEMENT SERVICESIC
TbiBERttidLtFE SPECIALiS7S
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Document Prepared By
Glenn D Storch Esquire
GLENN D STORCH PA

420 South Nova Road

Daytona Beach FL 32114

Return recorded document to

City of New Smyrna Beach Records Clerk

210 Sams Avenue

New Smyrna Beach FL 32168

MASTER DEVELOPMENT AGREEMENT FOR

COLONY PARK CENTER

rn Cf

rn
V

The CITY OF NEW SMYRNA BEACH FLORIDA a chartered municipal

corporation located in Volusia County Florida the City and NEW SMYRNA BEACH

ACQUISITIONS LLC a Florida limited liability corporation COLONY PARK LLC a

Florida limited liability company and MULLINAX FORDMERCURY INC a Florida corooration

Developer and Owner hereby agree and covenant and bind their heirs successors and assigns

as follows

1 OWNERSHIP OF THE PROPERTY

A The property that is subject to this Agreement consists of approximately 4145

acres of real property hereinafrer the Property and is described in Exhibit A attached hereto and

by reference made a part hereof The Developer intends to subject the Property to the conditions and

restrictions of this Agreement and the City intends to permit development of the Property in

accordance with the terms of this Agreement The Property is under the sole ownership of NEW

SMYRNA BEACH ACQUISITIONS LLC COLONY PARK LLC and MULLINAX FORD

MERCURY INC

Page 1 of31
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2 DEVELOPMENT PLAN

A Development of the Property shall be controlled by the terms of this Ageement

and to the extent not in conflict with this Ageement the New Smyrna Beach Land Development

Regulations LDR including the regulations contained therein The Developer has designated the

Property as COLONY PARK CENTER

B The Property shall be developed as a commercial shopping azea with outpazcels as

shown on the Conceptual Development Plan which is attached hereto and incorporated herein as

Exhibit B The City and Developer acknowledge the importance of developing the property as part

ofa significant commercial corridor All conservation areas shall be maintained in either site plan A

sidewalk shall be extended to the north property line at such time as Lot 1 is developed The

Developer or assigns shall be responsible for construction of the sidewalk The Property shall

generally be developed as depicted on the Conceptual Development Plan In case of conflict between

any textual provision of this Ageement and the Conceptual Development Plan the textual provision
shall govern If this development ageement or the Conceptual Development Plan fails to address a

particulaz subject or requirement the requirements of the applicable City ordinancesin effect at the

time of development plan approval shall control Failure of either to address a particulaz permit

condition term or restriction shall not relieve the Developer of the necessity ofcomplying with the law

governing said permitting requirements conditions term or restriction The Conceptual Development

Plan is conceptual only and the plan may be adjusted by the developer in cooperation with Staff as

the parties proceed through the final Site Plan provided same complies with the maximum area and

other terms provided herein Accordingly the following site data is provided

0

Open Space Required 224 acres 50

Minimum Lot Width Lot 5 100 feet

Al other lots with frontage on apublic
Road 200 feet
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Maximum Impervious Lot Coverage

Maximum Building Coverage

Maximum Building Height Proposed

Combined project area will not exceed 7

35

35 feet i three stories

Minimum Building Set Back

Buildtoline
State Road 44 Lots three four and five will have a

buildtoline of 45 79 feet

Lot one will have no buildtorequirement
as only its entrance drive area will front SR 44

Lot two will require abuildtoline of 45 to 79

for the first building and nobuild requirement
for any remaining buildings located on lot two

Minimum building set back

Colony Park Road
Rear

Side

Landscape Buffers
Front

25 feet

25 feet

10 feet

45 feet

Perimeter Exterior

Side 10 feet for east and north perimeter 25 feet

adjacent to Colony Park Road

C The Developer will split the property using the minor subdivision regulations in

accordance with the City of New Smyrna Beach Land Development Regulations and as shown on the

Conceptual Development Plan As part ofthe development process the development will be serviced

with public utilities and if necessary provide shared access to the rightofwayknown as State Road

44 and to service road easements The parties agree that traffic impact fees generated by this property

shall be dedicated to improve the Colony Park Road extension consistent with the Traffic Impact

Study and the parties agree that although there is no obligation for either party to complete the

extension all ofthe parties agree that said extension is a priority
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D The parties acknowledge that compliance with the New Smyma Beach Land

Development Regulations may necessitate modification of the Conceptual Development Plan Any

minor modifications to the Conceptual Development Plan which are not in conflict with the textual

provisions ofthis Agreement do not increase the size density or intensity ofthe use by more than 10

of the lot area provided herein and does not conflict with any City ordinances not superseded by this

Agreement shall be deemed minor and may be approved without formal amendment of this

Agreement Minor amendments may include revisions to the Conceptual Development Plan that may

reconfigure the lot phase andor building layout so long as the modified Conceptual Development

Plan does not exceed by more than 10 of the lot area depicted on the Conceptual Development Plan

Such modifications shall require the City Administrative Officials written approval If the Developer

is not satisfied with resolution of any problem or decision by the City Administrative Official

regarding such modification the Developer may appeal the decision to the City Commission

3 PHASING

A Development of the property can be accomplished in multiple phases with all

required easements for development consistent with the Concept Plan recorded and all infrastructures

servicing the phases being constructed as required by each phase Tree mitigation as setforth in the

development agreement shall be provided for the entire project in the first phase Individual

storrnwater systems shall be permitted but joint stormwater may beredapronriate in some azeas

Shazed facilities including utility service and the like shall be constructed as part of the overall

infrastructure constructed as required for each phase of development These improvements must be

constructed prior to any certificate of occupancy for each phase Required cross access and utility

easements shall be recorded in the Public Records ofVolusia County

B Development of the individual lots can occur in any sequence provided that a final

site plan development order has been granted Parking areas and individual or joint stormwater shall

be constructed with the development of each individual parcel Where landscaped areas are bisected

by the proposed lot lines the first lot to develop shall construct the entire frontage landscaped area

shared by both lots including curbing planting and irrigation Note that this responsibility does not

extend more than I S ft from the bisecting lot line onto any undeveloped lot

4 CONFORMANCE WITH COMPREHENSIVE PLAN
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A The City has detennined that the Property is suitable in size location and character

for the uses proposed that the uses proposed meet the needs of the City and w a
are

consistent withtheCitysComprehensive Plan w

5 PERMITTED USES

Attached dwellings
Auto Sales new and used with accessory uses and

outdoor display area permitted on Lot 2

Financial Services and Banking

Government buildings

Liquor stores

Movie theatres

Medical Offices or Dental Clinics or veterinarian clinics

Offices

Printing shops

Real estate brokers

Restaurants types AB and C

Service stations types A and B

Taverns

Retail Sales and Services

Automobile Service Centers Volusia County type B limited to Lot 2 all
vehicle repair rebuilding and reconditioning shall be performed inside an

enclosed structure orbe screened by an opaque wall or fence

Drivethru lanes aze specifically permitted for banking pharmacies and

restaurants within the subject property pursuant to7c1i
opposite from State Road 44 with drivethru exits permitted on

the side of buildings

6 PUD INFRASTRUCTURETRANSPORTATION
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A Access easements and utility easements for utilities to lots within the Development
shall be owned by the Developer andor the property owners association their successors and assigns

subject to dedications of easement and rights of ingess and egess in favor of the City andor Utilities

Commission for the purpose of owning and maintaining utilities located within the Property See

Utility Easement Plan attached as Exhibit C Said utility easements may be adjusted as each

development is reviewed The access easements shall be constructed to City andor Utilities

Commission standards The Developer acknowledges for itself its successors and assigns that the

access easements are private and shall be a private responsibility without recourse to the City andor

Utilities Commission The exception to this limitation shall be when the City andor Utilities

Commission through its agents designees or assigns shall damage facilities including pavement

within the Property in the course of repairing replacing or enlazging City andor Utilities Commission

owned or dedicated utility lines In that event the City andor Utilities Commission shall repair the

area in a workmanlike fashion Parking areas within the PUD may be subject to cross access

easements to permit all parking within a single shopping center Developer at its discretion may

request a 20 parking reduction to compensate for tree preservation andor shazed pazking e

Further pazking will be addressed pursuant to LDR Standazds

1 l1FfaeLf ReAtD1H11

ehnrrva kiurl frunroi

B The Developer will build or provide for the construction of stormwater water

sewer and reuse waterlines to City andorUtilities Commission specifications and upon acceptance by

the City andor Utilities Commission the lines shall be dedicated to the City andor Utilities

Commission together with all easements and licenses necessary for the City andor Utilities

Commission to maintain and operate the utility systems located on the lots The water sewer and

reuse waterlines if reuse service is available shall be located and built in the drive easement area or

designated for common area use as provided on the attached Concept Plan The utility system shall be

extended to a point intersecting the East property boundary and State Road 44RightofWay
C Stormwater drainage will be constructed for the development within the Property

Developer is entitled to provide offsite stonnwater drainage retention The stormwater retention

facility will be maintained by the Property Owners Association at a level consistent with the standards

and permit conditions ofthe St Johns River Water Management District SJRWMD Such conditions
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may include maintenance of the stormwater system by a Property Owners Association Collection and

transmission facilities on a lot shall be located pursuant to site development plan approval for the

individual lot and structures located thereon The stormwater from each lot shall be directed to the

approved individual stormwater facilities Additional stormwater retention may be provided in areas

designated as out parcels on the Conceptual Development Plan

D The developer agrees to participate in any proportionate fair share program and the

development will be subject to transportation impact fees andor stonnwater improvement impact fees

E Developer agrees to pay50000 for the design ofColony Park Road extension and

Developer shall proceed with design The design shall conform to City road design standards and shall

incorporate the sidewalk design as required by City Code provisions The City agrees to contribute up

to 25000 to the design ofthe Colony Pazk Road extension and sidewalk design If the total design

cost exceeds 50000 the City shall contribute all monies required up to an additional 25000 The

parties agree that total design cost shall not exceed75000

7 ARCHITECTURALDESIGNSTANDARDS

The purpose of the gateway corridor azchitectural guidelines contained herein is to promote

design treatments that enhance the visual appeazance of development ensure compatibility of

buildings and create a strong community image and identity and to protect community aesthetics

These guidelines shall apply to the development of the property except where they are superseded or

conflict with the Conceptual Development Plan or other sections of the Master Development

Agreement

A Appicability

1 Uses These design standards shall apply to all uses provided herein

B Site Plan Design Standards

1 Site Layout Site layouts shall be designed with special attention to the

creation of an attractive safe and functional urban environment based upon the

following standards

a Building orientation The building layout selected should contribute to the

creation of a healthier pedestrian environment and a more cohesive urban

context

1 Buildings shall be oriented to face the publicrightofway
Page 7 of31
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2 Building location and mass should relate to nearby buildings

3 When parking areas are located behind the businesses a secondary

entrance shall be provided in the back of the business A rear entrance

can provide direct service and customer access to the store from parking

areas as well as improve circulation between the parking lots and the

street Architectural embellishments awnings landscaping and signs

shall be used to mazk the secondary entrance and the design of the rear

of the building shall be consistent with the front facade

4 Where the pazking is located in front of the building the parking area

shall be designed to avoid the appeazance of large masses of pavement

and shall be conducive to pedestrian access and circulation as set forth in

subsection e ofthis section

2 Outparcels Developments within the PUD outpazcels fronting the primary

building andoranchor tenant must conform to the following guidelines

a In order to provide a unified design with the main structure and enhance the

visual impact of outpazcels all exterior facades of the outpazcel buildings shall

be considered primary facades and shall employ architectural and landscape

design treatments similaz to the primary building andor anchor tenant

b Interconnection ofpedestrian walkways with the main structure and adjacent

outpazcels is required

c The main structure and adjacent outparcels shall share driveway access and

consolidated parking areas by crossparking easements

d Vehicular connection between the outpazcel the main structure and adjacent

outpazcels is required to provide for safe and convenient vehicular movement

within the site

C Architectural Design Standards

i Building Design Buildings shall have architectural features and patterns

that provide visual interest from the perspective of the pedestrians and motorists

Buildings shall include substantial variation in mass such as changes in height and

horizontal plane

a Primary building facades shall be enhanced by the use of vertical and
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horizontal elements Landscaping may be used to enhance the architectural

features and to break the visual monotony but shall not be used in lieu of the

following requirements
1 Facades shall not exceed 50 horizontal feet and 12 vertical feet

without two of the following elements

i A change in plane such as an offset reveal or projecting rib

Such plane projections or recesses shall have a width of no less

than two inches and may include but are not limited to columns

planters arches and voids etc

ii Architectural details such as raised bands and cornices

iii Awnings

iv Change in color

v Change in material

vi Change in texture

vii Doors

viii Windows

2 Facades that extend for more than 100 feet in length shall Fo

incorporate in addition to two of the above requirements at least one of

the following elements

r

i Architecturally prominent public entrance or

ii Atower

b The ground floor of the primary facade shall have at least two of the

following elements for at least 60 percent of the width of the facade

1 Public entrances Fo

2 Arcades or other rooftreatment such as awnings or secondary roofs

to provide shade and facade interest

3 Windowsdisplay windows

4 Awnings associated with windows or doors
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5 Landscaping adjacent to the building
a Secondary facades which aze not readily visible from the street rightof

way shall provide at least two ofthe elements required for primary facades

d All additions alterations and accessory buildings shall be compatible with

the principal structure in design and materials

e The first floor of all buildings including structured parking shall be

designed to encourage pedestrian scale activity

f Overhangsawnings shall be designed to protect pedestrians from inclement

weather

g The highest point of a first floor avtming on a multistory building shall

not be hieher than the midpoint between the top of the first story window and

the second story windowsill

gh Accessory structures shall have the same azchitectural detail design

elements and roof design as the primary structure Bay doors may face the rear

or side of abuilding but not the front

13i Drivethru areas are not permitted in the front of the ot Order areas must

be in the rearof the building Pickup maybe on the side ofthe building

2 Fenestration

a At least 20 percent of front facades shall be comprised of windows ands

doors However neazly continuous expanses ofglass for walls shall be avoided

Patterns are encouraged by alternating solid elements and windows

b Windows and display cases should be provided along pedestrian corridors

c Where nonresidential buildings contain multiple separate tenant stores

with senazate exterior customer entrances the street level facade of such stores

shall be transparent between the height of three feet and eight feet above the

walkwarade for no less than 50 percent of the horizontal length of the

building facade

d Views into the interior of retail storefronts and restaurants are encouraged

for pedestrian activity safety and to create a community windowshopping

environment The use ofdarkly tinted or reflective glass on these structures is

discouragedoa reeae worvaoo
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se Windows shall be recessed a minimum of two inches and shall include

visually prominent sills shutters stucco reliefor other such forms of framing

3 Entrances

a Multiple entryways or architectural features shall be incorporated into the

design in order to break up the apparent mass and scale of large structures All

entrances shall be architecturally prominent and clearly visible from the abutting

public street Entrances may lead to tenant spaces other than the primary retail

tenant

b Primary customer entrances should face the street Buildings larger than

30000 square feet located on corner lots should provide customer entrances on

both streets movie theaters are exempt or a comer entrance Additional

entrances are encouraged facing local streets parking lots plazas lakefronts and

adjacent buildings

c Primary customer entrances shall be clearly defined and highly visible

through the use of architectural detail for all structures Primary entrances to

anchor stores shall be highlighted with tower elements higher volumes tall

voids special building materials andor architectural details Entrances to

smaller stores shall be recessed or framed by a sheltering element such as

awning arcade porch or portico

d Multitenant structures larger than 75000 orss square feet shall provide
either a siQrtificant pedestrian amenity or a public entrance at a minimum of one

per 75 linear feet ofublicly visible facade The public entrance may be to

either the principal retail use or to any other tenant Examples of simificant

pedestrian amenities include but are not limited to outdoor seatine areas play

areas for children and public courtyards The size of said pedestrian amenity

shall be consistent with the picnic area provided by the adjoinine Home Depot

proiect This provision shall not apply to more than three sides ofany structure
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de Protection from the sun and adverse weather conditions for patrons should

be considered for incorporation into the entranceways Awnings canopies and

arcades are allowed to project up to three feet into the required building setback

ef Each large retail establishment 75000 square feet or more on a site shall

have one or more clearly defined highly visible customer entrances featuringe

twoor more of the following
1 Canopies or porticos

2 Overhangs
3 Recessesprojections
4 Arcades

5 Raised corniced parapets over the door

6 Peaked roofforms

7 Arches

8 Outdoor patios

9 Display windows

10 Architectural details such as the work and moldings

which are integrated into the building structure and design or

11 Intega planters or wing walls that incorporate landscaped
areas andor places for sitting

g If multiple tenants are located in anonresidential center each indvidiual

establishment shaal have at least one exterior customer entrance which shall

conform to the above requirements set forth in subsection C31fl of this

section

4 Roofs

a Buildings shall have a recognizable top consisting of but not limited to

cornice treatments roof overhangs with brackets steeped parapets richly

textured materials andor differently colored materials Color bands are not

acceptable as the only treatment Bands of color typically used for advertising

are not allowed

b Mechanical equipment located on roofs shall be integrated into the overall

design of a building by screening it behind parapets or by recessing equipment
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into hips gables parapets or similar features Plain boxes are not acceptable
c Backlit awnings used as mansard or canopy roofs are prohibited

d Roofs shall have no fewer than two of the following features

1 Parapets concealing flat roofs and rooftop equipment such as HVAC

nbunits from public view T wr n 4 4

aea 1 uMr4nv4r4 n rt T1 1 oe h
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2 Athreedimensional cornice treatment a minimum of 12 inches in

height having a minimum of three vertical not diagonal changes in

plane and a variety of thickness in relief ranging from the greatest at the

top to the least at the bottom

3 Overhanging eaves extending no less than three feet past the

supporting walls

4 Sloping roofs n4a e voa 40 o o weFlon

with an average slope greater than or equal to one foot of vertical

rise for every three feet of horizontal run

FFo41o fr o o f4FLnl

g5 Any other treatment that in the opinion of the zoning enforcement

official meets the intent of this section

5 Corner Lots Buildings located at the intersections of roads shall be

designed with architectural embellishments to emphasize their location as follows

a Buildings on comer lots aze considered to have double frontprimary facades

for architectural design purposes

b Buildings on corner lots shall include at least one of the following

azchitectural features in addition to other features provided herein Cornice

detail arches peaked roof forms corner towers clocks bells or similaz design

features

c Hardscape design such as pedestrian plazas with artwork or fountains may

substitute for building embellishments on corner lots
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6 ExteriorMaterials

a Materials selected for buildings should have quality and stability in terms of

durability finish and appearance

b Exterior building materials that are encouraged include wood siding stucco

brick stone and concrete masonry units Masonry unit exteriors shall be

textured and tinted to avoid the appeazance of a smooth monotonous wall

c Predominant materials that aze not permitted include flat corrugated or

reflective metal panels smooth or rib faced concrete block cedar shakes

textured plywood and plastic siding

7 Colors Color has one of the strongest visual effects of all elements of

building design Therefore colors shall be selected to ensure harmony of the building

with adjacent structures

a A wide selection of low reflectance exterior colors should be utilized to

promote variety and diversity The generally approved paint colors for

nonresidential uses include light pastel and earth tone colors Color schemes

must be submitted to the City Planning and Engineering Deparhnent for review

and approval

b The following colors aze prohibited Use of intense fluorescent or day glow

colors black as the predominant exterior building color and monochromatic

color schemes all one paint color

c Building trim and detail colors must be complementary Clashing trim

colors will not be permitted

d A solid line band of color shall not be used for architectural detail

8 Corporate Design National corporate chains that typically design their

buildings to read as signage shall modify their designs to comply with the requirements

ofthis article

D Minimum Tenant Mix Requirements Developments with single retail tenants

that have structures of more than 75000 gross squaze feet shall provide additional tenant spaces

occupying the equivalent of 25 percent or more of the primary tenant Individual tenant spaces shall

not exceed 30000 squaze feet in gross floor area In lieu of providing separate tenant space a

developer may construct a design that creates the appeazance of individual tenant spaces
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E Site Circulation and Access Safe comfortable and consistent pedestrian
connections are required as set forth herein

1 The use of joint access easements is required between sites to reduce the

number of access points and driveway azea to increase the amount of landscaping and

to increase traffic safety

2 A safe and landscaped pedestrian circulation system connecting to public
streets external sidewalks and outpazcels shall be provided onsite

3 Pedestrian walkways within the development shall be differentiated from

driving surfaces utilizing achange in materials

4 To increase pedestrian safety sidewalks and walkways shall be at a

different grade than the vehicular parking lot and shall be landscaped

5 Lazge scale retail development with one or more retail tenants of75000

gross squaze feet or more and adjacent to an arterial street which is or may be used as a

transit route shall provide onsite accommodations for public transit access including a

bus pullout and shelter All other such developments shall anticipate the need for public

transit access and shall provide bus pullouts as warranted

6 Mixeduse and largescale developments shall incorporate bicycle

parkingstorage

7 Crosswalks are required wherever a pedestrian walkway intersects a

vehicular azea All crosswalks shall be a minimum of five feet wide and shall be paved

with concrete modular paving integrally colored poured concrete or striped asphalt

8 At least one signifiicant pedestrian amenity such as an outdoor

seating area play area for children or courtyard shall be provided for every

75000 square feet of gross floor area ofstructure Required pedestrian amenities

may be combined into one or more locations in order to create a larger amenity

F OffStreet Parking Standards While offstreet pazking is necessary to

accommodate automobile demands it displaces a large percentage of the Citys open space and

separates structures from the main pedestrian concourses The purpose of the following guidelines is to

avoid large expanses of asphalt and conflicts between vehicles and pedestrians

1 Where a mix of uses creates staggered peak periods of parking demand

shared parking maybe utilized to reduce the total amount of required pazking
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2 Where practical lazge pazking lots shall be visually and functionally

segmented into smaller lots with landscaped islands and canopy trees No single

pazking area shall exceed 180 spaces

3 Where a nonresidential use abuts an agricultural residential or mobile

home zoning classification the parking azea shall not be located within the building

setback abutting the residential area

4 Wherever feasible landscaping should be used to screen the parking azea

5 As an incentive to reduce asphalt and encourage landscaping parking space

depth in nonresidential developments may be reduced by two feet if abutting a

landscape area as long as vehicle pazking will not interfere with required plantings or

encroach on sidewalks

6 Vehicle use areas shall be sufficiently screened from public rightsofway

by utilizing landscape berms themed streetscape trees with landscape materials trellis

designs andor low urban walls that incorporate azchitectural detail Perimeter design
shall be determined with the assistance of City Planning and Engineering Department

to promote the community image for the area in which the development is located

7 The design of parking areas excluding any automobile display or storage

azeas shall avoid the appearance of large masses of pazked cazs Landscaped azeas

within parking areas are encouraged to be larger than minimum standards within a

minimum of 200 squaze feet Proposed larger landscaped areas shall be spaced in an

appropriate manner to provide an aesthetically pleasing parking area consistent with

City standazds The maximum number of pazking spaces excluding any automobile

display areas for nonresidential uses may not exceed 120 percent of the minimum

spaces required by section 72286 Offstreet parking and loading unless an

additional 20interior landscaping within the parking lot is provided then said parking

may extend to 180 of minimum spaces required

8 Shade trees shall be provided for pazked cars excluding any automobile

displaystorage areas so that an average ratio of one tree per ten automobiles is

achieved

9 Preserved tree areas may require additional pervious surface parking area

around tree wells
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G Service Utility Displa and Storage Areas Standards

1 Areas for outdoor storage if provided by approved site plan trash

collection and loading shall not be located adjacent to residential lots

2 Loading azeas or docks outdoor storage excluding vehicle display areas

waste disposal mechanical equipment satellite dishes truck pazking and other service

support equipment shall be located behind the building line and shall be fully screened

from the view of adjacent properties both at ground and roof top levels with masonry

brick or durable manmade material wall and shall not be located in the front of

buildings except for the vehicle display areas associated with Lot 2

3 Areas for outdoor storage trash collection and loading shall be

incorporated into the primary building design and construction for these areas shall be

of materials of compazable quality and appeazance as that of the primary building

4 Shopping cart storage shall be located inside the building or shall be

screened by a solid landscaping hedge or a fourfoot wall consistent with the building

architecture and materials

5 Fenced azeas such as garden centers or vehicle storage areas visible from

the public rightofway shall be screened with decorative fencing material The azea

shall be landscaped and designed to be compatible with the design of the building

facade

6 Utilities for all nonresidential developments shall be located underground

Utility boxes must be totally screened from view of principal streets as well as

pedestrian walkways and azeas Utilities shall not be located within landscape buffers

tree protection and environmentally sensitive areas

H Landscaping and Buffer Requirements

1 Landscaping shall provide a suitable setting for the development

architecture and also shall serve to create a unified urban look to define outdoor spaces

to buffer from sound and weather to screen from view and to accentuate building

elements and vistas

2 Existing trees which aze not located within the development area to be

cleared as shown on Exhibit B shall be maintained and protected in perpetuity as

required by the Land Development Regulations as amended
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3 Landscaping and grading shall be designed to enhance the presence of each

building

4 Except for public rightofway shaded azeas must be provided for internal

sidewalks at a minimum of 100 square feet of shaded area per 150 lineal feet of

walkway

5 Whenever possible utility easements shall be located away from historic

trees which must be saved as required by the Land Development Regulations as

amended or tree preservation areas

6 Wet retention areas shall be designed as amenities and shall appear natural

by having offsets in the edge alignment to avoid perfect geometric figures Landscaping

is required to soften the visual appeazance ofthe pond edges Featwes such as fountains

are encouraged to accent the ponds and provide adequate aeration to prevent stagnation

I Architectural Consistency

1 All structures within the Property shall complement one another and

shall convey a sense of quality and permanence

2 No vending machines shall be permitted on the outside walkways or

other outdoor pedestrian areas of the Property

3 No newspaper stands shall be permitted except in areas designated by

the Developer and approved by the City

4 Any exterior phone booths shall not be visible from public rightsof

way

5 Lot function layout and azchitectural design and size of the buildings

thereon shall be coordinated once established by the function and layout of the first of

these lots to receive site development plan approval For purposes herein lot function

and layout includes but is not limited to building placement landscaping

layoutdesign parking lot layoutdesign and access drive layoutdesign Architectural

design refers to building style and appearance

6 All parking lot lighting fixtures shall be consistent with respect to their

physical attributes design and appeazance The specific design shall be established by

the type of parking lot lighting fixture constructed or installed in or on the first of these
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lots to receive site development plan approval Light to be deflected from residential

azeas and contained within project

7 Elevations shall be provided consistent with these standazds during site

plan review process

8 NATURAL VEGETATION PRESERVATION

A Twentyfive 25 percent ofthe squaze footage area ofthe overall PUD Property

will be maintained for conservation of the native vegetation Said amount shall comply with the intent

of the Corridor Overlay Zone regulations All natural areas and vegetation shall be cleaned by hand or

brush cutter including the removal of dead trees limbs and any vines No removal of small trees

palmetto bushes or other under brushing except for removal of invasive species will be done The

natural areas will stay as natural as possible to provide for a thick vegetative buffer between any

commercial and residential areas Any existing trees credited towards required buffers or landscape

requirements removed for any reason shall be replaced with trees meeting City approval with regard to

species and size Perimeter buffers shall comply with the Citys Land Development Regulations and

shall be used to meet the required natural vegetation preservation requirements except as modified by

this Agreement Landscape buffers shall be 10 feet on the perimeter east side adjacent to the park azea

and the north side The perimeter landscape buffer along the Colony Park Road frontage shall be 25

feet total The first 15 feet shall be within the New Smyrna Beach Utility Commission easement The

remaining 10 feet of landscape buffer area shall comply with City landscape requirements with an

additional 25 plant material included within this 10 feet of buffer azea Prior to beginning of land

clearing all azeas to be preserved shall be marked and inspected by City No underbrushing will be

done in areas within a conservation easement

B The Development shall comply with the tree preservation requirements ofthe Citys

Land Development Regulations except as modified by this Master Development Agreement The

pazcel is heavily forested and the parties desire that the commercial area is developed in an attractive

environmentally sensitive manner Further that the City encourages preservation of lazge forested

areas The Developer has endeavored to design this parcel consistent with an overall vision that

includes the large adjoining areas The azeas have been evaluated and the parties agree to the

following
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1 Developer has identified in Exhibit B those areas where trees shall be

cleared for development and the areas dedicated to conservation where trees will be

preserved as well as the number and location of each of the historic trees within the

commercial area Based upon existing calculations no additional trees shall be deemed

historic during the initial five years of this Master Development Agreement These

amounts include 2 two historic trees that were previously approved by the Volusia

County Council for removal to allow construction as well as two 2 diseased historic

trees Therefore the Developer shall also be permitted to remove the four historic trees

as approved by the Volusia County Council A copy of said resolution has been

provided as Exhibit D attached hereto

2 Developer has provided a 105 acre area designated as conservation on

which a perpetual conservation easement shall be placed All trees within said

easement are preserved as a result of said Conservation Easement and shall be

considered tree mitigation credit to be applied against said tree inches removed

3 a The tree mitigation credits from the conservation easements

containing 105 acres and other tree preservation areaslar

CtiA7taCLltpttltl 1Frl
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in conjunction with a donation in the amount of 50000 meets or exceeds the

required mitigation for the removal of trees within the developed area as shown in

Exhibit B and includes all tree mitigation for the subject property and the

compensatinsgforage area as depicted in Exhibit B Due to the intense density of

trees on site Developer shall be permitted to remove trees not dedicated for

conservation referenced in Section 8 B1 above

bl Neither Mullinax FordMercury Inc nor Larry Mullinax in his individual

capacity shall be responsible for the 50000 donation described above and said

donation has already been placed in escrow by the DeveloperOwner

llDTl a t CllacS 1tilf t titi

ealetlatierAny undeveloped parcel that is reviewed for site plan approval more than

5 years after approval of tlisthe onignal Agreement on January 10 2012 will be
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required to update the analysis regarding existing trees on development parcel sitearid

C The interior landscaping in the overall parking area will be 15 Said landscaping

may include the preservation of natural areas however said calculation shall not include the 105acre

conservation area The majority ofthe pazking lot landscape islands shall be aminimum of 200 square

feet in area

D The City recognizes that its open space requirements are met through the

conservation easements referenced above a r 1 rF
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E The parties aesee that the azea required for compensating storage is located outside

the PUD but said area has been included for all St Johns River Water Management District

stonnwater management and permits The narties further aree that the total tree mitigation provided

for the proiect and for the compensatinsgforage azea shall be expanded to include the previously
described additional 50000 contribution which shall be used for the construction of walkin

trailssidewalks and applicable landscanin for the Colony Park Road extension to Pioneer Trail

9 ENVIRONMENTAL CONSIDERATION

A Both during and after construction the Developer will use reasonable efforts to

preserve trees and natural vegetation within the Property consistent with the Conceptual Development

Plan and maximize protection of natural drainage pathways The Developer shall comply with all

rules statutes laws and regulations pertaining to protected wildlife species including but not limited

to the rules and permitting requirements of the Florida Game and Freshwater Fish Commission

concenring gopher tortoises An endangered species survey has been done for the site with a copy of

same to be submitted to staff with the first site plan Any phase started subsequent to five 5 years of

approval shall require a revised endangered species survey

10 UTILITY MASTER PLAN

A Public utilities consisting of electric water wastewater and reuse water for the

Property or portion thereof and any applicable offsite infrastructure shall be obtained from the
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Utilities Commission of New Smyma Beach UC and shall be applied for built and conveyed in

accordance with UC rules and regulations requirements tariffs policies and agreements prevailing at

the time of Developersrequested approval of a utilities ageements from the UC Other utilities not

provided by the UC shall be built in accordance with and consistent with the City of New Smyrna

Beach Land Development Regulations standards Stormwater lift stations and utilities are permitted in

the Colony Park Road rightofwayarea

11 SIGNAGE

A The PUD Development shall have a uniform sign program A monument sign for

the two entrances on State Road 44 a monument sign for the entrance neazest State Road 44 on

Colony Park Road and one monument sign for each out parcel are permitted consistent with the

regulations for the State Road 44 overlay designation requirements Lot 2 if developed as an

automobile dealership shall be entitled to a separate monument sign on State Road 44 Directional

signage is permitted within the parcel Each lot shall be permitted one 1monument sign wall signage

and supplementary signage complying with the provisions and requirements of the New Smyrna Beach

Land Development Regulations The pedestal of each monument shall be constructed of the same

materials as the wails of the buildings on the respective lot The colors of the sign face shall

complement and coordinate with the appearance of the buildings on the respective lot However

corporate logos and colors are permitted If an automobile dealership is permitted outdoor display

azeas such as rocks or other raised platforms shall be considered outdoor display areas and not signs
for purposes of this Agreement A signplan is included for Lot 2

12 LOT DEVELOPMENT CRITERIA

A The terms of this Agreement shall be superior to the terms of the New Smyrna

Beach Land Development Regulations and conflicting zoning or overlay regulations unless otherwise

specifically provided herein In the event a subject is not addressed in this Agreement the Land

Development Regulations shall control

B If not already constructed the Developer shall construct afivefootwide sidewalk

along its frontage on State Road 44

C Developer shall construct a sidewalk along Colony Park Road frontage to the north

property line of the PUD Neither COLONY PARK LLC nor NEW SMYRNA BEACH
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ACQUISITIONS LLC will be responsible for the construction of the sidewalk that would extend

beyond the scope of their real property ownership The cost of any future sidewalk extending beyond

the COLONY PARK LLCs northernmost property line to the end ofColony Pazk Road will be borne

by the ownerdeveloper of such future project

D All internal lighting shall be contained within the site

13 PROPERTY OWNERS ASSOCIATION

A The Developer may form and incorporate anonprofit property owners association

the POA which will operate maintain and control subject to other documents of record the

common areas and common facilities including but not limited to the common private access ways

bike paths sidewalks parking and lighting within the Property any common storm water retention and

drainage systems within the Property and the entrance areas to the Property Each property owner will

be required to become a member of the association by virtue of purchasing a building site subject to

the rules covenants and restrictions of the POA with responsibilities and voting privileges prorated

based upon gross building square footage constructed The general scope and format of the POA

documents and covenants and restrictions will be similar in concept to the documents of similar

property owners associations in New Smyrna Beach The covenants and restrictions governing the

Property and POA responsibilities shall be executed and recorded in the Public Records of Volusia

County Florida The POA will have a board of directors to legislate and govern the rules and orders

of the POA The POA board will have the means and authority to carry out and regulate the bylaws
and restrictions governing the perpetual maintenance operation and repairs of all common areas and

facilities Not only will the board of directors be able to regulate and govern the common azea the

board will also regulate each and every member requiring the maintenance and service of his own

individual building site The POA rules may be enforced by fines and liens upon a members own

property in order to maintain operate and service all common facilities on the Property The POA will

have authority to place a lien against individually owned building sites in order to collect unpaid POA

dues The POA will have the power and means to hire supervise and regulate persons employed by

them for the maintenance repair and operation of common aeeas and facilities

B Ifthe POA fails to perform the maintenance repair or replacement as necessary on

the stormwater retention and drainage facility the City shall have the right but not the obligation after

notice to enter upon the common azea of the Property and to provide the maintenance repair or
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replacement of the stonnwater retention and drainage facility and shall have the right to lien all owners

of record in the Property for the cost of such maintenance repair and replacement as the City may

deem necessary

C Developer reserves for itself its successors and assigns the right to maintain and

operate separate facilities within the Property which shall not be construed to be common facilities

owned by the property owners association If requested by the City and as otherwise needed for plat

improvements the Developer will provide easements and grants for the installation maintenance and

upkeep of the public utilities including water sewer and electricity The Developer may from time to

time add additional covenants and restrictions or make changes in the Associationbylaws as may be

required to guarantee that the project will be developed in accordance with the policies outlined in this

Agreement

14 COSTS

A No costs of development of the Property hereunder shall be borne by the City

unless the City specifically agrees in writing to assume such cost

15 EFFECTIVE DATE AND EXPIRATION

A This Ageement shall be effective upon approval by the City Commission The

Developer will be required to record the Agreement with the Volusia County Clerk of the Court and

provide a copy to the City Clerk and Development Services Director The restrictions on use and

development imposed by this Agreement shall be binding upon all successors in interest in the

Property unless and until the City alters or eliminates such restrictions in the course of the Citys

actions as zoning authority or until this Agreement Expires

B The duration of this Agreement shall not exceed ten 10 years from the date of its

execution This Agreement may be extended for an additional 5year term by mutual consent of the

Developer and the City subject to apublic hearing

C The term development shall mean that the Developer his successors or assigns

shall actively be in pursuit of installation of improvements permits for installation of improvements

or installation of improvements over a portion or all of the Property

D If the City does not approve this Agreement it shall be null void and without further

effect In addition if the Developer is a contract purchaser of the PUD Property and fails to acquire
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title to the PUD Property within 60 daysapproval then the City or the Developer shall each have the

option to terminate this Ageement exercised by providing written notice to the other parties hereto

afrer which this Ageement shall be null void and without further effect Neither the City nor the

Developer shall acquire any enforceable rights or claims against each other with respect hereto in the

event this Ageement becomes null and void under this paragaph

16 AMENDMENTS

A Amendments to this Ageement other than minor modifications to the CDP as

referred to in Section 2D of this Ageement shall not be effective unless in writing and signed by all

record title property owners of the land for which the amendment is to be applied and the City

B Before amending this Ageement the City shall conduct two or more public

hearings At the Citysoption one of these public hearings may be held by the Planning and Zoning
Board

1 Notice of intent to consider an amendment to this Ageement shall be

published by the City at the Owners cost in a newspaper of general circulation and

readership in Volusia County Florida

2 If applicable notice of intent to consider an amendment shall comply with

the requirements of Section 1660413c Florida Statutes 2010 as amended from

time to time

3 The day time and place at which the second public hearing if any will be

held shall be announced at the first public hearing

4 The notices required above shall specify the location of the Property the

location of that portion of the Property subject to the proposed amendment the nature

ofthe proposed amendment and the following information to the extent applicable

a Changes in permitted andor conditional uses

b Changes in building intensities andor height proposed

5 All notices shall specify a place where a copy of the proposed amendment

can be obtained prior to the public hearing

17 PUBLIC RECORD
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A The parties agee this Ageement shall be recorded in the Public Records ofVolusia

County Florida at the Developers expense The provision of this Ageement shall constitute

covenants running with the land applicable to the entire subject Property described herein or any

portion thereof The restrictions on use and development imposed by this Ageement shall be binding

upon all successors in interest in the Property unless and until the City alters or eliminates such

restrictions in the course of the Citys actions as zoning authority

18 SEVERABILITY

A If any provision ofthis Ageement is held by a court of competent jurisdiction to be invalid

or otherwise unenforceable such holding shall not affect the validity or enforceability of any other

provision of this Ageement unless the holding so states

19 POLICE POWER AND SOVEREIGN IMMUNITY NOT WAIVED

A Nothing contained in this Ageement shall be construed as a waiver ofor contract

with respect to the regulatory and permitting authority of the City as it now or hereafter exists under

applicable laws rules and regulations Further nothing contained in this Ageement shall be construed

as a waiver of or attempted waiver by the City of its sovereign immunity under the constitution and

laws of the State of Florida

20 COMPLETE AGREEMENT

A This Ageement represents the complete understanding by and between the parties

with respect to the development and continued use of the subject Property Any and all prior

ageements between the parties with respect to any subject comprehended by this Agreement is hereby

voided and superseded by this Ageement Any amendment to this Ageement shall be in writing and

signed by the City and the Owner

IN WITNESS WHEREOF the parties hereto attached their hands and seals on the

dates set forth below
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Signed sealed and delivered
In the presence of

Witness 1

Print Name of Witness 1

Witness 2

Print Name of Witness 2

CITY OF NEW SMYRNA BEACH
a Florida Municipal Corporation

Adam Barringer Mayor

Attest

By
Johnny Bledsoe City Clerk

Dated

APPROVED AS TO FORM AND CORRECTNESS

As Attested to

By
City Attorney Frank B Gturuney III

Dated

Page 27 of31

Regular Meeting - March 26, 2013

Page 330 of 631



Signed Sealed and Delivered in the

Presence o

DEVELOPER PROPERTY OV1NER

NEW SMYRNA BEACH ACQUISITIONS LLC

A Florida Limited Liability Company
and

COLONY PARK LLC aFlorida Limited

Liability Company

By
Witness I James H Bingham

Its Managing Member
Print Name ofWitness 1

Witness 2

Print Name ofWitness 2 Dated

Signed Sealed and Delivered in the DEVELOPER PROPERTY OWNER

Presence of NEW SMYRNA BEACH ACQUISITIONS LLC

A Florida Limited Liability Company

By
witness t Robert Kurlander

Its Managing Member
Print Name ofWitness 1

Witness 2

Print Name ofWitness 2 Dated
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Signed Sealed and Delivered in the

Presence of

Wimess 1

Prin Name ofWimess 1

Wimess 2

Print Name ofWitness 2

DEVELOPER PROPERTY OWNER
COLONY PARK LLC

A Florida Limited Liability Company

By

Its

Dated

Jerry C Evans Trustee James H

Bingham Revocable Trust of 1994

Managing Member

Sinned Sealed and Delivered in the DEVELOPER PROPERTY OWNER

Presence of MULLINAX FORDMERCURY INC
A Florida Corporation

Wimess 1 Larry Mullinax

Print Name ofWimess 1

Wimess 2

Print Name ofWiness2 Dated
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STATE OF FLORIDA

COUNTY OF VOLUSIA

The foregoing instrument was acknowledged before me this day of 2013 by
ADAM BARRINGER and JOHNNY BLEDSOE Mayor and City Clerk respectively of The City
of New Smyrna Beach Florida a chartered municipal corporation on behalf of the City They are

personally known to me and did not take an oath

Seal

Notary Public

STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2013 by
JAMES H BINGHAM and ROBERT KURLANDER as Managing Members of NEW SMYRNA

BEACH ACQUISITIONS LLC a Florida limited liability company They are personally known to

me and did not take an oath

Seal

Notary Public

STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2013 by
JERRY C EVANS the trustee for James H Bingham Revocable Trust of 1994 Managing Member

of COLONY PARK LLC and a Florida limited liability company who is personally known to me

and did not take an oath

Seal

Notary Public

STATE OF FLORIDA

COUNTY OF
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The foreeoing instrument was acknowlededbefore me this day of 2013 by

LARRY MULLINAX President of DIULLINAX FORDMERCURY INC and a Florida

corporation who is personally known to me and did not take an oath

Seal

Notary Public
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Fl1li13IT ti

Legal Aucripiio

A portion of the Southerly 3285 fact ofLat 14 Block S a portion of Lets 23 and 24

Block 8AND a portian of Lot 31 131ock 13170UGHER3YSS11BDIrISIDN of

the Thomas Napier Grant and dre North Lt3 of the Ambrose Hull Grant accardiug to the

plat thererfrecorded in Deed Book MPage 688 of dre Public Fiords of Volusia

County Florida all brim dcsmbed as fellows Commence at dac intersection of the

westerly line of said Dougherty Subdivision and he original centerline of State RoadNo

44 said point beingmarkadby a3 x 5alrrnrinum plate stumped STA P4T9499G1

THGNIAS NAPIER GT SBC 43 thence North 30 51 09 Wcsy clang said westerly
Sine of the Dotrgherly Subdivision a distance of 15505 feet to the ecisring nnrih right of

way of State Road1FO44tharueNorth 38 35 ZS East alongsidnardr right ofary a

distance of 2187 24 feet thence 3darth 00 i0 OS blast a ditance of29507fen for the

Point ofSeginnitt thence catttimte Ntuth 04 l0 OS West a distance of109014feet

to the sou0awesterly corner of said Lot 14 thence North 30 43 32 bleat slung the

westerly line of said Lot 14 a distance of 32850 feet to the northerly line of said

Southerly 3285feet of Lot 14tzeace North 5958 1 G East clang said northerly line of

the Sorrtherly 3285 lad of Let 14 a distance of 2845 feeCtzeztce SauHr ID 53 00

East a dishmce of 635 feet theoca 2607feet along the amof a curve to the right said
curve being tronarngent to Ole last descrbed line and having s radius of 1204 feet a

ceural angle of 124 03 20and s chard of2127 iteP which bears South 58 00 04

East to a point ofreverse txuvatune thanx 5960feet along the are of a curve to Oae left
said curve having a rxdins of 3800 fit a central angle of 104 56 48 am4 a chord of

6027 fact which bears South 48 26 28East to a poittt ofcurvature thence 2062 feet

along the azc of acarve Ev the right said curve having a titdius of804feet a central
angle of53 28 32 and a chord of 1951 feet which beats South 68 10 l6 East to a

poin nF ravorse curvature thence 1781 feet along the arcof a carve to the letl said

curve having a radius of4200 feet a central angle of 24 11 31 and a choral of 1767

fur which bears South 47 34 46Fast thence 71D8feet along the era ofa curve to Ors

right said curve brim rmntangent to the last described ctuve and having s radius of

4504feet o ceuval angle of90 30 02 and a chord ofG392feet which beats South 14

24 OS East thence 15518feet along the arc of a calve to the loft said curve being non

taogent to the last described curve and having a radius of 4200 feet a central angle of

2l 141 39and a chard ofS031 feet which bears South 74 09 10East thence 1019

feet along the arcof a curve to the leII said curve beingnontangrnt to the last described

curve and having a radius of 42fi5 feet a central angle of 13 41 00 and a chord of

1016feet which bears North 06 53 3T Vesr thence SG59feet along the arcof a curve

to the right said curve beingnontangent to the last descnFsed curve and having s radius

of4075 feet a central angle of 121 44 03 and a chord of7120feet which bears North

50 Ol 4G1sasf thence977 feet along the arc of a curve io the left said curve being
nontaugent to the Dast describxd curve and having n radius cE49A0 feet a central angle
of 11 25 29and achoni of975 feet which bears South 71 53 OS East to a point of

reverse curvature thwtce 343 feet along the arc of a cuwe to the right said curve

having a radius of 1804 fact a central angle of 102 59 40 and chant of2824 Feet

which bears South 26 OG 00 East to s paint of reverse ctrrvature hence 3535 feet
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slang the arc of a curve to the right said cctrvc having a radios of0UO feet a centrnl

sable of 50 37 49 and a chard of3421 feet Gvhich brats Snuffi OQ 04 S6 West to a

point of rnvexse canattue thence 2425 feet alone Utc arc ofaettrve to the riglri said

curve having a raditsof 1804 feet n ceuixal gtgle of 64 tDS and a cltonl of 1920

feet which bears South D6 55 D4West to a point of reversecurvature thetroe 47G2 feet

along the are of a carve m the left said curve having rndius of 4DU0 feet n ceatral

anglo bf 68 t2 25andacharii of44486 foot which bears South U4 S7 S41est to a

point of revrxsc cunutturttieace 190fzet alottg ihcarc aE n ourve W the right said

carvehaving amdntsof3804 feat o conttnt angle of 60 3S 3G and a chard of 182D

oetwhich hears South Ol D9 30West to a paint of reverse curvature thence 165feet

along tlae me ofa curve to tike leftsaid carve having a zadius of 43bD feet acciiiral
aag1e of 22 l3Sfl and it chiatd of16S8feet which tiesus Sputh 20 2021West tq

point ofrevecwecariatnrethent 1639fezalong the arc of curve to therirtsaid
curvbhayilag radltrsaf18b4fact a ecutctel angle afS2 D2 29 and a chcrrdaf t383

feet wisicfiheaxs South 3S 14 4West tp 5 pointafvcfaccttcvaturt thence1OQ23
feet ataag the ttic pf acurve tt5 ths tefksaidaurve ltuvinga radiusol4tiT0etn nmtxat

ang of14D 03 4Dand 8chord of7707 leaf which bears Sciitlt l3 45SS East to a

pairdt of revarcecirtniura thencm 237feintslang the axe ofactirvc m the rightsaid
uurve having artldius of 18sD4 feeta cetxQxtl angleof 7i 31 47 atulaahrd of221D
SvsWblchbemsSatrth4lQi d4Eastto npoioioftangey tbence SouUt S3 15 SS
East a distance af2378ftlxcx gauth 24 44 28 East adistance of2584 feet
tlstce 724 feet itltia theara of citroe to Irarht beusg nontangent to the fast

havingirsiddlitsoF4bD0feata setltrnt angleoL24051 16uuda ctiordCE6898feet
wtxich tieFttic 3nuth l4443DWthcncs 5847fcci altrng the axe ofacurve to ilia
right said tniue Eeing nantanimatt to fhe7ast descntciicatv4 ana having a rudina of
I9s18 feet acentitit tugla of 17441 47 and a chordaf3831 Feet whiatibears South
92 35 Ernst tttmrca Sattih 68 IS 33 SAest along a Iinenostaegent toihe last

described curve a 3islance of295feet thence South 22 39 S0 Fast a distance of
5263Feet thence Alardt 81 5323ltest a distance of133fir theaeetTarth 82 8

244cstadistance af2623feet thence South Q8 34 56 Vuest a dlstanCC of 159

loaf thence 49Ifeet along the arcof carve to the right said curve having a rtuiius of
3000fear a ecntxa angle of35 40 27 tujc7 a chord of4401feet which betas South 17
50 11 East fo a gaoitd of tnngmcp thiineG SotNr 00 00 00 Snst n distance of2056

feet Thence South lbSQ 06Fnst m distarica of3431 feet ittenee South 53 13 25

tastt a distance af3g452 feet thence South 00 fll 571asr n distance oP45754feex
thence Sduth 88 36 25 Re5x s distanceof31231 feet to the Point of Beginning
CoaisiiningS55 neres mare ox less

AND

A portion of Lots 31 and 42 Black l3 and s porticnofLet 30 Gluck 14
170L1CcI1LRTYSSUBTI1ISIUN ofilteIttomastnpier Grant attd the North lt3 of the
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Ambrose bull Grmtnccording to ilt plat iltereaf reearded in Deed 13aok M lTngc
688 of the PuhGc Fetords of Volusia County rlarida all beirtg described as faUoS

Carnenenct at the intersection of the westrrly Eire of said Dougherty Subdivision and the

original centerline aE State Road No 44 said paint bong mar6tdby a 3 x untinum

plate stamped STfs PDT 9499G1 THOMAS NAPILR GT SEC 43 thence Ncirih

3p S7 09 West alon8 said westedg line of the Dougltetty Subdivision s distance of

155p5 facttothe existing norih right nttiavofState Raadlfa44 thence North S8 36

2S East along said north rightaf tuaS a clistartec af 215139fcet far die Point of
Beginning thence North 00 Ib bS West adistanw of 29517feeC thence NartN S8
35 3S East distaar of31281feet thence South t1pl S7 East s cfistantd of

295Ot8 Ceeitpsaid existingnorlli rightof vay ofState Load No 44 theote South8 35
25 3Yesttilong saidriszing iwrdt right bf vray of Stata Rosd No 44 a disianca cif
3121l fetw die Point ofBeginniht Conttiznipg 212acres more or less

AND

A pottion of Lots 12 23 and2GBloek7 a porilam of Lots l
part5an of Lot 37 Blods 13 AND n paxtiaa of LroEv 29
IEUGEffiiTSSS0DIV1SFtiFoftheT6oinnal3apief Grants
AmbinseHull Oran axortiittg ktithsplattlieicofc cotciedlt
fi8 of the Pvhlic Rrcortls of Volas3a Coliifty lotida eft beutl
Cottuiianea ut the iotZisectioii ofe wcSLaiYline ofsaidpissltc

plate s35inped SfAPOT949951 Tf30 PSAPIRG7 S33B43tthenceI1oi11i
053tGVeskalong saidweterly line aEthe Dougherty Su6tfitzsintyadiManceof

i55p5tett to tltcexisting tiortliright ofw@y ofStttte load Na44 thtce Ntulh 88 36
75Fait along said north right of way adistance of19L9feel thevicelVOXtlr Op0
31 kYest a dastaucedf7p1419feet fo s ppwt of crnvatviceytitnce 2487 fcet along the
xnealacuroaiothe right said curve having amdius of503ptt feet s cenkai angle of2
2238and a chord of2A87feet which beats Natthblt241tzast to fire noth lice of

lands destnbed in NareantyD1 recorded in OfFcia Itrxards Book 6193 Page 2630 of

fhe Public Retards ofVolusia County Flaridn thence Sautli 87 46 1 East along said

north tine of lands described in Offccial Resotils Baak b193 Pttge 3630 a distance of
pp2 feet for the Poiui of Beginning thence 137 t3 feet slang the are of a evrveto the

right stud curve being montiutgent to the last desctilicd line mid having a mdius of

48ZS feet a centrval angle of 16 I6 Sl end a chord of 13667feet whichbeats North
lp 21 43Lagl to a point of Witgency tiiente North 783008Easis distance of

17764feet fo a paint of cttrvatui dtencx 6iA7 feet along the meof a cttrie M the left
said curve having a radius of 583ppfeet u ccntrnl angle qt 6 35 30and chard of

5703fetf which bears Nanh l5 t 7 S7 Ets to o point of tangency thence North 11

5d38fatst a distance of 6337 fte to a paint of turvattve dtence 1987feet along dte

urc of a curve to th felt sold curvehavingaradiusof51500feet a ctntral angleot3
12 39 and chorv9 of 1987feet vhith bears North Ib4 19Est thence North 59
d5 43 Fast slang a line nontangent and nonradial to dte last described ctuva

dictnnce of213p0 fret thence North 3G25F2sE s d6tancc of 55730 feel to the
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easterly line o1said Lot 13 thence Sooih 34 43 3 East along said easteilg line of ko

3a distance cif 22b2 feito the southeasterly corner of saidIat l3 ktence SnuhYkn

0bi East u distance of 35521 feet to said Cxistirt north right of way of State Road
IVo 94 thence South 883635 iycsKiilotig said cristinq north right ofwroy iif Suttc

RotdNo X34 a diitnnce nf44379 Feet inn point of ctnianueattdto ihee3st Sine of said

lands deseiihed iia Qffrcinl Recgrdsl3aisk 6193 Page 2630 theace3982feet alatigthe
arc ofacurve to the iipltt and atottg said east line of lands describdl in Olticial Records
Liook 67 93Faagee2fi30saidcvruetnving a tsdias of2500fat a central angle of4 li

b4 snd a choral of574 feet wliioh bears Nortfi 4SA6 b3 iVesi to a poim crf tangancy

khencelitoxilt Da 0831West aiaag said ens line of lands described in official Rerords
33aok6f13PageYs30a distancetif9E21 tael t6enaeZCt4feetalong the arc of a

cttrve io fhe righf msd alottg saideast time atttnds described in Official ILeoctrdsfSaok
6193 Raga 2634said enne tieing nonurgent to fhe last dascriedline uteri hanrig a

rndinstif482S8 feekacenkra3 bogie of32246 oiid n chatil of2604 feet icli bears
Fiorih ST7tY534Fxtst La thz PaintofF3ginisingContgpiing337acresviare or less
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Land Development OfOao
landaawauymxntwxauxlnx

June 22 2009

Mr Glenn D Starch

420 5 Nava Road

Daytona Beach Florida 32114

Ra Historic Tree Removal Application
2009PTRE0131
RSN 539429
Gatany Paris Historic Tree Removal

Dear Glenn

On lone 18 200 the Vatusia County Council considered the ebavereferenced Histric

Tree Removal AppCtcation The Cauncii approved your request and authoriaedaremoval

of tits 39inch and 44inch historic live cab as specrfled in the Agenda Item urith the

following conditions

a This approval shall expire on June 18 2013 unless a Final Development Qrder has

been issued far aSite Plan iar Pretimatary Plat

b This approval does not authorize anycearing grading or tree removal at this iime

No free shall be removed prior tot he issuance of a Final Site Plan andlor Preliminary

Plat Development Order

c Tree replacement shall be required as determined by tho Volusia Countyforester

d Crossmess is required irom the subject property to the park site

e A Conservafian Easement must be recorded overthe compensating storage areas

f Att other federal state wMocal permits shall be obtained prior to the removal ofthese

tress

FXFiIBIT D

125 Nkst ladtaaa Aaeaue Rim 202 6etand FL 3272P9G26
DdmcE3867355942 D1tauBemf58bR3D8157 BcSrtryannBeadi366d155872

Hoc363d26655Y Far 39b7465195 Far3667405156
4Rtii6IafIISffsUf
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Mr Glenn D Storch
2009PTRE0131

Colony Park Historic Tree Removal

Jurie 22 2009
Page 2of 2

This letter is a Natic of Inteht to issue the Tree Removal Petrriit upanthe satisfactory
resolutionafthe above conditions

Pieasefeelfree to call me ifyou have any questions

Sin rely

imer M Panlon
LamiDevelopment Manager

PMP

c Tara 8oujoulhap EnvironmentalFermiEturgMnager
Jwtr James H Blnharri Calnny Park LLE 8 Nevi Smyrna Beach Acquisitions LLC

411 Commercial Court ffE VeniceFL 34292
Mr Robert J Batt PJuZev Cohen 8 AssSociates lnc

3U0 Ih4endiange 8oulevardOrmarid BeachlR 32174

Mr Craig fufurrarSopfhem Forest Management
103 WWisionsinAvenu Sutte2tY1 DoLand FL 3272D

Ms Gatl Hennksori Chief Plarine City of New Smyma Beach
210 Sarrrs Avenue NewBmyma Beach FL 32168

Mr Randy Walter City Engineer
Utilikies Commissiorraf New Smyma Beach
PO Box 100 New Smyma Basch FL 32170

Ms PametaVlinchester Citric Association 433 Wildwood Drive

Ned Smyma Beach FL 32166
Ms Barbara Herrin Civic Association 4fi5 Wildwood Drive

New Smyma Beach 32166
Mr Jim Humphrey Civic Association 412 Timbetlane Drive

NevJ Smyrna 13eaati FL 3216
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AGENDA ITEM SUMMARY

Department Making Request Planning and Zoning

Meeting Date lBt Reading March 26 2013 2d Reading April 9 2013

Action Item Title ZT1411 LDR AMENDMENT INTERNET CAFES

Agenda Section Consent Public Hearing X Special Items

Summary Explanation and Backeround City of New Smyma Beach 210 Sams Avenue
New Smyma Beach Florida 32168 requests approval of an administrative amendment to

Section 20100of the Citys Land Development Regulations to create the definition for Internet

Cafe to Section 50402 establishing regulations relating to Internet cafes and to Section

60409 establishing a parking ratio for intemet cafes

Beginning in 2011 and continuing into 2012 the City Commission established moratoriums for

the establishment of new intemet cafes in the City and directed staff to draft intemet cafe

regulations The proposed regulations were ultimately denied by the Commission at the May
8 2012 City Commission Meeting

In November of 2012 the City Commission directed staff to provide the Commission with a

discussion topic that would outline a options available regarding the regulation of intemet

cafes

On January 8 2013 staff presented a number of regulatory options to the City Commission as

a discussion topic The Commission directed staff to move forward with a text amendment

limiting the zoning districts in which Internet cafes could be established to create a separation
standard for Internet cafes to provide criteria for the conditional use of Internet cafes and to

create an allowance for groups such as the American Legion and Veterans of Foreign Wars to

operate a limited number of Internet sweepstakes machines

At the March 4 2013 Planning and Zoning Board meeting the Board voted 43 with Board

members Travous Dever Ian Ratliff and Robert Wohn dissenting to recommend the City
Commission approve the requested amendment to the Citys Land Development Regulations
The Boardsrecommendation of approval was conditioned upon the following

1 The parking requirement for Internet cafes be changed to one parking space for every
300 square feet of gross leasable area

2 That conditional use conditions 3 and 4 be deleted

Recommended ActionMotion Approval
Funding Analysia Budgeted NA If not budgeted recommended funding account

Exhibits Attached Staff report dated March 4 201X3

Reviewed By Name Si ature

De artment Director Gail Henrikson

City Attorne Frank Gumme

Cit Mana er Pam Bran accio G

Commission Action
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1

2

3

4

5

6

7

8

9

10

11

12

13

19

15

16

17

18

19
20

21

22

23

29

25

26
27

28

29

30

31

32

33

39

35
36
37

38

39

ORDINANCE N02813

AN ORDINANCE AMENDING NEW SMYRNA BEACH

ORDINANCE NO 191 NEW SMYRNA BEACH LAND

DEVELOPMENT REGULATIONS ARTICLE II
DEFINITIONS SECTION 20100GENERAL DEFINITIONS
BY CREATING A DEFINITION FOR INTERNET CAFE
PROVIDING FOR AMENDING ARTICLE V ZONING

DISTRICTSSECTION 50402 SPECIFICREGULATIONS BY

DISTRICT BY ESTABLISHING REGULATIONS RELATING

TO INTERNET CAFES PROVIDING FOR AMENDING

ARTICLE VI DEVELOPMENT DESIGN AND

IMPROVEMENT STANDARDS SECTION 60409 OFF

STREET PARKING LOADING AND DRIVEWAYS BY

ESTABLISHING A PARKING RATIO FOR INTERNET

CAFES PROVIDING FOR CODIFICATION PROVIDING

FORPUBLIC HEARINGS PROVIDING FORCONFLICTING

ORDINANCES PROVIDING FOR SEVERABILITY AND

PROVIDING AN EFFECTIVE DATE

WHEREAS the City of New Smyrna Beach Florida has requested
an administrative amendment to Ordinance No 191 New Smyrna Beach

Land Development Regulations Article II Definitions Section

20100 General Definitions by creating a definition for internet

cafe an amendment to Article V Zoning Districts Section 50402

Specific Regulations by District by establishing regulations
relating to internet cafes and amending Article VI Development
Design and Improvement Standards Section 60409 OffStreet

Parking Loading and Driveways by establishing a parking ratio for

internet cafes and

WHEREAS the Planning and Zoning Board at its meeting of

March 4 2013 voted 93 Mr Dever Mr Ratliff and Mr Wohn

dissenting to recommend the City Commission approve the requested
amendment conditioned upon the following changes to the staff

report

1 The parking requirement for internet cafes be changed to

one parking space for every 300 square feet of gross

leasable area

2 Conditional use conditions 3 and 9 be deleted and

WHEREAS at its meeting on January 29 2012 the City
Commission extended by 90 days to May 9 2012 the moratorium on
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90

91

92

93

99

95

96

47

48

49
50

51

52

53

59

55

56

57

58

59

60

61

62

63

69

65

66

67

68

69

70

new Internet cafe establishments imposed by Ordinance 6711 Aug 9
2011 and

WHEREAS the City Commission on April 24 2012 considered

Ordinance No 0212 a Land Development Regulations amendment to

establish regulations for Internet Cafes on first reading and first

public hearing however second reading and second public hearing
was deferred and

WHEREAS the City Commission deems it is in the best

interests of the citizens of the City of New Smyrna Beach to amend

the Land Development Regulations as more particularly set forth

hereinafter

NOW THEREFORE BEITENACTED BYTHE CITYCOMMISSIONOFTHECTY

OF NEW SMYRNA BEACH FLORIDA

SECTION I Amendment to Article II Definitions Section

20100 General Definitions That New Smyrna Beach Ordinance No

191 New Smyrna Beach Land Development Regulations Article II
Section 20100 General Definitions is hereby amended to read as

follows Note Deletions from text are indicated by strilceoat
additions to text are indicated by underline and omissions in text

are indicated by

ARTICLE II

DEFINITIONS

20100 General definitions

The following definitions shall apply to these regulations in

general unless superseded by a definition pertaining to a specific
article as indicated in sections 20200 through 20700 of these

regulations

Intermediate care facility A facility designed to care for

persons often nonambulatory andor mentally or physically

PAGE 2 OF 12

Internet Cafe Regulations Land

Development Regulations Amendment

Public Hearing March 26 2013

Public Hearing April 9 2013

March 11 2013
227 PM
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71 handicapped Said facility must be licensed by the department of
72 health

73 Internet cafe An establishment that provides internet access

79 to patrons for a fee or xhich alloxs vatrons to purchase a phone
75 card or similar device that may be used to access the internet

76 xhile onsite Internet cafes may or may not serve as a reaulai
77 cafe as xell xith ood and beverages being served

78 The use of four or fexer internet sxeepstakes machines as an

79 accessory use to a semivublic club shall not be considered as an

80 internet cafe

81 Expressly exempted from this definition are schools
82 libraries testing centers tutoring centers and emvlovment

83 centers

84 Intoxicating beverage Any alcoholic beverage including beer

85 and wine containing more than 32 percent of alcohol by weight

86

87 SECTION 2 Amendment to Article V Zoning Districts Section

88 50402 Specific Regulations by District That New Smyrna Beach

89 Ordinance No 191 New Smyrna Beach Land Development Regulations
90 Article V Zoning Districts Section 50402 is hereby amended to

91 read as follows Note Deletions from text are indicated by
92 striceont additions to text are indicated by underline and

93 omissions in text are indicated by

99 ARTICLE V

95 ZONING DISTRICTS

96

97 50402 Specific regulations by district The regulations for

98 each zoning district are set forth in the following schedule No

99 lot shall be developed except to conform to the respective district
100 requirements unless a variance has been granted in conformance with

101 this LDR
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102

103 MU MIXED USE DISTRICT

104 CENTRAL BUSINESS DISTRICT

105 Intent The MU Mixed Use District forms the metropolitan
106 center for commercial financial professional governmental and
107 cultural activities Uses are permitted which require a central

108 location convenient to the general citizenry and provide a

109 supportive relationship to each other Retail goods and services
110 together with accommodations for tourists transients and

111 permanent guests or tenants are permitted Intermixing of business
112 professional and multifamily for new residential uses permit
113 people to live and work in or near the downtown area if they so

114 desire

115 I Permitted uses

116

117 Permitted accessory uses

118 All those uses customarily associated with the permitted
119 principal uses

120 Attached dwelling units that are structurally part of the

121 principal commercial use

122 Sidewalk cafes that comply with subsection 80114 of the

123 LDR

129 Swimming pool private in conjunction with apartments
125 condominiums hotels motels residential developments
126 bed and breakfast homes and recreational buildings and

127 complexes subject to the following

128 1 It is located in the yard area between the rear

129 wall of the residential structure and the rear lot

130 line or

131 2 It is located at the front or side of the building
132 but not in required yards and a sixfoot high
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133 solid opaque wall or fence totally encloses the

139 pool area

135 Four or fewer Internet sweevstakes machines as an accessory

136 use to a semivublic club

137 Conditional uses

138

139 B2 NEIGHBORHOOD BUSINESS DISTRICT

140 Intent The B2 Neighborhood Business District is intended to

191 provide goods and services for the frequent needs of residents and
142 to assure that the operation of neighborhood businesses are not

193 detrimental to adjoining residential uses

199 Permitted uses

195

196 Permitted accessory uses Any accessory use customarily
197 incidental to a permitted principaluse

198 Four or fewer Internet sweevstakes machines as an accessory

199 use to a semiyublic club

150

151 B3 HIGHWAY SERVICE BUSINESS DISTRICT

152 Intent The B3 Highway Service Business District is intended

153 for application along highways carrying large volumes of traffic

159 where establishments may locate to serve large sections of the city
155 and the persons traveling in vehicles

156 Permitted uses

157

158 Permitted accessory uses Any accessory use customarily
159 incidental to a permitted principal use
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160 Four or fewer internet sweepstakes machines as an accessorv

161 use to a semipublic club

162

163 Conditional uses

164 Internet cafe subiect to the following conditions

165 Shall not operate within 1000 feet of an

166 established internet cafe

167 2Z Provide affidavit that the operation will comely

168 with Chapter 849 Florida Statutes If prizes in

169 excess o 55000 are to be awarded this includes

170 registration with the Florida Department of

171 Agriculture and the establishment of the required
172 trust fund

173 A elan showing the layout and number of machines

179 must be provided at the time of establishing a

175 business account for an internet cafe

176 A elan showing the layout and number of narking

177 maces available to support the proposed number of

178 machines

179 vnroval of a conditional use At the time the applicantA

180 applies for a business tax receipt with the city the applicant
181 shall also submit all required documentation Based upon the

182 criteria listed above the planning manager or designee shall

183 approve or deny the application for a conditional use

184 Transfer or abandonment of a conditional use Conditional uses

185 are approved for a specific location and are assigned to the

186 property If the location of the use is changed new

187 conditional use arnroval must be obtained

188 Violation of conditional use terms or conditions It is a

189 violation of this Code for anv person to violate or to refuse

190 or fail to comply with any term or condition of a conditional
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191 use Violations may be vrosecuted or enforced as vrovided by

192 law for prosecution or enforcement of municival ordinances

193

199 B PLANNED SHOPPING CENTER DISTRICT

195 Intent The B5 Planned Shopping Center District is intended

196 for the establishment of retail shopping facilities which will

197 provide goods and services for the people to be served minimize

198 traffic congestion on thoroughfares and public streets in its

199 vicinity and shall conform to the policies of the New Smyrna Beach

200 land use map

201 Permitted uses

202

203 Permitted accessory uses Any use customarily accessory to

209 permitted uses however the storage outside of buildings shall not

205 be permitted Sidewalk sales shall be allowed

206 Four or fewer internet sweepstakes machines as an accessory

207 use to a semipublic club

208

209 Conditional uses

210 Farmers markets subject to the following conditions

211

212 Internet cafe subject to the following conditions

213 1Z Shall not overate within 1000 feet of an

214 established internet cafe

215 2Z Provide an affidavit that the overation will comely
216 with Chanter 849 Florida Statutes If prizes in
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217 excess of 55000 are to be awarded this includes

218 registration with the Florida Department of

219 Agriculture and the establishment of the required
220 trust fund

221 3Z A plan showing the layout and number of machines

222 mustbeprovided at the time of establishing a

223 business account for an Internet cafe

229 4Z A plan showing the lavout and number of parking
225 spaces available to support the proposed number of

226 machines

227 Approval of a conditional use

228

229

230

231

232

233

239 At the time the applicant
235 applies for a business tax receipt with the city the

236 applicant shall also submit all required documentation Based

237 upon the criteria listed above the planning manager or

238 designee shall ayprove or deny the application for a

239 conditional use

290

291 PUD PLANNED UNIT DEVELOPMENT

242 Purpose and intent The purpose of the PUD zoning
293 classification is to provide for the flexible development of

244 integrated retail office andor residential developments that

245 provide highquality development for the city and that would

246 otherwise not be permitted by this Code Notwithstanding the

247 specific criteria identified herein proposals should accomplish
248 the following purposes to the greatest extent possible

249
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250 I Permitted accessory uses

251

252

253

254

255

Onsite temporary sales and brokerage offices and display
models for residential dwelling units that are newly
constructed that have never been occupied for

residential purposes and have never been sold

Four or fewer internet sweepstakes machines as an accessory

256 use to a semiyublic club

257

258 Conditional uses

259 Farmers markets subject to the following conditions

260

261 Internet Cafe subject to the following conditions

262 1Z Shall not overate within 1000 feet of an

263 established internet cafe

264 Provide an affidavit that the overation will comely
265 with Chapter 849 Florida Statutes If vrizes in

266 excess of 5000 are to be awarded this includes

267 registration with the Florida Devartment of

268 Agriculture and the establishment of the required

269 trust fund

270 i3 A elan showing the lavout and number of machines

271 must be provided at the time of establishing a

272 business account for an internet cafe

273 4Z A elan showing the layout and number of varkina

279 spaces available to suvvort the vrovosed number o

275 machines
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276 Approval of a conditional use

277
278

279

280
281

282

283 At the time the applicant
289 applies fox a business tax receivt with the city the

285 avlicant shall also submit all required documentation Based

286 uvon the criteria listed above the planning manager or

287 designee shall avvrove or deny the aynlication for a

288 conditional use

289

290 SECTION 3 Amendment to Article VZ Development Desiga and
291 Improvement Standards Section 60909 OffStreet Parking Loading
292 and Driveways That New Smyrna Beach Ordinance No 191 New

293 Smyrna Beach Land Development Regulations Article VI Development
299 Design and Improvement Standards Sec 60409 OffStreet Parking
295 Loading and Driveways is hereby amended to read as follows

296 Note Deletions from text are indicated by str43eaont additions to

297 text are indicated by underline and omissions in text are

298 indicated by

299 ARTICLE VI

300 DEVELOPMENT DESIGN AND IMPROVEMENT STANDARDS

301

302 60409Offstreet parking loading and driveways

303 A General requirements

309

305 E Minimum number of parking spaces required Every land use

306 shall have the following number of parking spaces When

307 the total number of required spaces calculates to include
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308 a fraction of onehalfor greater the required number of

309 spaces shall be rounded up to the nearest whole number

310 For example if the spaces required calculates to 35
311 four spaces shall be required if the spaces required
312 calculates to 349 three spaces shall be required If a

313 land use is proposed and is not listed below the

314 administrative official shall assign the number of

315 parking spaces based on a closely related use that is

316 listed below Under no circumstances shall any land use

317 be permitted without a reasonable number of parking
318 spaces just because it isnot listed below

319 G Exceeding the minimum number of required parking spaces
320 Developers of nonresidential project or nonresidential

321 portions of projects which are proposing a use that

322 requires a minimum of 30 parking spaces and proposing to

323 provide paved offstree surface parking in excess of 120

324 percent of the minimum requirements within the LDR shall

325 provide double the amount of landscaping required in the

326 parking area For example if a use requires 50 parking
327 spaces according to the citys land development
328 regulations with ten percent interior landscaping and the

329 developer wants to provide 61 parking spaces then the

330 interior landscaping requirement shall be 20 percent
331 However if the use requires 50 parking spaces according
332 to the citys land development regulations with ten

333 percent interior landscaping and the developer wants to

334 provide 60 parking spaces then the interior landscaping
335 requirement shall remain at ten percent

336

337 Sndustrial or manufacturing One and onehalf parking
338 spaces per 1000 square feet of gross leasable area

339 Internet cafe One parking space ver two sweevstakes

340 machines

341 Library One parking space for each 400 square feet of

342 gross floor area

343
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399

395

396

397

398

399

350

351

352

353

354

355

356

357

358

359

360

361

362

363

369

365

366

367

368

369

SECTION3 Codification Following adoption of this ordinance
the City Attorney shall transmit a copy of this ordinance to

Municipal Code Corporation of Tallahassee Florida to be codified

into the Citys Code of Ordinances Municipal Code Corporations
usual and customary fee for said codification service is hereby
approved

SECTION 4 Public Hearings That two public hearings noticed

pursuant to 1660413c2b FS considering the adoption of

this ordinance were held March 26 2013 and April 9 2013 in the

City Commission Chambers at City Hall 210 Sams Avenue south
entrance on Julia Street New Smyrna Beach Florida

SECTION 5 Conflicting Ordinances That all ordinances or

parts thereof that are in conflict with this ordinance shall be and

the same are hereby rescinded and repealed

SECTION6 Severability That if any section sentence clause

or phrase of this ordinance is held invalid or unconstitutional by
any court of competent jurisdiction then said holding shall in no

way affect the validity of the remaining portions of this

ordinance

SECTION 7 Effective Date That this ordinance shall take

effect immediately upon its final adoption

APPROVED AS TO FORM AND CORRECTNESS

EIFANKB GUMMEY III

City Attorney

DATE
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49

CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES

ZT313 INTERNET CAFES
MARCH 4 2013

Background

A Applicant City of New Smyrna Beach 210 Sams Avenue New Smyrna Beach
Florida 32168

B Request Approval of amendments to the Citys Land Development Regulations
to define Internet Cafes and to designate specific zoning districts where this

type of use would be allowed

Findings

A The City Commission has expressed concern with the operation of Internet cafes

within the City of New Smyrna Beach The Citys Land Development
Regulations LDR does not currently define or specifically establish standards

for intemet cafes Because the business typically operates by selling phone
cards or Internet time on a computer staff has classified these types of

businesses as retail

B To date the Building Department shows that there are four active business

accounts two new business accounts and one inactive business account for

intemet cafes in the City Active business accounts are accounts that were

renewed since October 1 2012 New business accounts are accounts that have

been established for the first time since October 1 2012 Inactive accounts are

accounts that have not been renewed since October 1 2012 Exhibit A

C Currently Internet cafes are permitted within the following zoning districts

o MixedUseMU
o Neighborhood Business B2
o Highway Service BusinessB3
o Planned Shopping CenterB5
o Planned Unit Development PUD
o Corridor Overlay Zone COZ

D Originally Internet cafes developed as businesses that provided computers for

public use to conduct personal or professional business while users were away
from their home or work computers Internet cafes gained popularity in the mid

1990s as the world wide web and instant messaging became available Internet

cafes operate by selling Internet time or phone cards or a similar device A

customer can then use the PIN number on the card to access the machine for

Internet use

E As technology has evolved Internet cafes have declined in relevance According
to Neilson approximately 80 of households in the United States have home

computers and approximately 92 of those with home computers have Internet
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1

2

3
4

5

6
7
8
9

10

11

12

13

14

15

16

17

18
19

20

21
22

23
24

25
26
27

28

29
30
31

32

33
34

35
36

37
38

39
40

41

42

43
44

45

46
47

access In recent years email and intemet service has become available

directly to mobile phones As the need to cater to basic internet access services

has declined intemet cafe businesses have restructured themselves to cater

more toward other services such as intemet gaming A customer still purchases
a pass for internet time but they are also awarded for their purchase of intemet

time by being provided a chance at a sweepstakes game Many of these

intemet sweepstakes games are programmed to have the look and feel of a

Vegas style slot machine However winnings are predetermined and there is no

skill involved with winning a prize as opposed to a traditional arcade game such

as skiball or pinball These types of games may or may not operate within the

limitations of current state statutes

F Gambling in the State of Florida is governed by Chapter 849 of Florida Statutes

Chapter 849094 Florida Statutes specifically exempts game promotions in

connection with the sale of consumer products or services from being considered

a gambling activity If the total announced value of the prizes awarded is more

than 5000 the business offering the prizes must register with the State

Department of Agriculture and establish a trust fund with a balance sufficient to

pay for the announced prizes

G As discussed above to date seven business tax receipts have been issued for

internet cafes within the City Any applicant wishing to open an intemet cafe

within the City must sign a letter agreeing to abide by all regulations contained in

Chapter 849 Florida Statutes To date no significant police problems or code

enforcement issues have been identified related to these types of facilities

However other cities within Central Florida have experienced issues related to

secondary effects generated by the operation of intemet cafes The most

prominent example is the 2011 shooting of a robbery suspect by an intemet cafe

security guard in the Orlando area Other potential secondary impacts may
include exposing the surrounding businesses and residents to illegal unsafe or

unhealthy activities such as panhandling loitering solicitation and violent crimes

against persons and property The operation of such businesses may also blight
neighborhoods adversely affect neighboring businesses and lower real property
values These negative effects though have not been seen in New Smyrna
Beach

H Internet cafes have been an ongoing item for some time in the legislative and

judicial venues The issue is moving through the courts and the Florida

Legislature A Seminole County ordinance banning the operation of simulated

gambling devices was challenged in federal court and the plaintiffs were denied

a preliminary injunction by federal district court plaintiffs wanted to stop
enforcement of the ordinance pending trial On appeal The 11h Circuit in

March 2012 found no abuse of discretion by the district court in denying a

preliminary injunction to the plaintiffs However there is no final judgment in the

case to give us clear guidance A Pennsylvania federal district court in October
2012 denied similar plaintiffs a preliminary injunction The Pennsylvania federal

court found that the Pennsylvania state law banning simulated gambling
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1 programs regulated gambling conduct or at best unprotected commercial
2 speech so the 1S Amendment was not implicated
3
4 There are bills that have been filed for action during the 2013 Florida legislative
5 session HB 155 bans such gambling or gaming devices HB 257 and SB 502

6 regulate such electronic devices and permit cities to ban them altogether in the

7 future However the final actions taken on these bills will most likely not be

8 known until May 2013 It appears the state legislature may settle this issue in a

9 few months The federal courts will take a little longer
10

11 I Staff researched various ordinances to determine how to differentiate internet

12 cafes from other businesses and from other entities providing computers with

13 internet access After reviewing the regulations of several other communities
14 staff concluded that the definition should include the renting of computers and

15 internet access and should exempt educational and employment entities

16

17 J Within the research done by staff regarding internet cafes was a requirement for

18 parking Based upon this research staff recommends a parking ratio based

19 upon the number of sweepstakes machines operated by the internet cafe Staff

20 recommends a parking ratio of 1 parking space for every two sweepstakes
21 machines

22
23 K While internet cafe establishments may sometimes be a more noxious use than

24 atypical retail use this has not been the case so far in New Smyrna Beach

25 Staff has concluded that there is sufficient evidence that the internet cafe use

26 may warrant conditional use approval and that conditions for approval should be

27 provided in the LDR

28
29 L When a use is considered to be somewhat noxious but not to such an extent

30 that the use should be prohibited one common solution is to provide a

31 separation between similar uses to prevent a concentration of noxious uses in

32 one area The Commission has provided for such separations for other uses

33 considered to be noxious such as bars and package stores Sections 80103

34 and 80104 provide fora 1000 foot separation between bars and package
35 stores Staff would recommend the standard of 1000 feet of separation
36 between internet cafes

37
38 M In a number of semipublic clubs such as the Veterans of Foreign Wars and

39 American Legion clubs internet cafe sweepstakes machines have been provided
40 in limited numbers augmenting the existing video games pinball machines and

41 billiard tables Staff recommends that semipublic clubs be permitted up to four

42 internet sweepstakes machines as a permitted accessory use in nonresidential

43 zoning districts and that the accessory use of internet cafe sweepstakes
44 machines for semipublic clubs is exempt from the separation standard

45
46 N In reviewing the zoning districts that currently permit internet cafes several

47 districts may not be appropriate for this use The MU Mixed Use districts have

48 developed a distinct persona The Commission has expressed a concern that
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1 intemet cafes may not well match the mix of uses that the Commission envisions

2 for the MU districts The B2 Neighborhood Business district is intended for the

3 frequent needs of nearby residential uses that are not detrimental to those

4 nearby residents The nature of the Internet cafe is such that it may be
5 considered detrimental to nearby residential uses The B3 Highway Service

6 Business and B5 Planned Shopping Center are generally more intensive
7 autooriented districts that better address the access needs of the intemet cafe

8 uses and would be least disrupted by the intemet cafe uses Currently all seven

9 of the existing or permitted Internet cafes in the City are located in the B3 and B

10 5 districts The COZ Corridor Overlay Zone covers the SR44 area and is the

11 primary gateway to the City As such staff would recommend no further intemet
12 cafe operations be permitted within the COZ district Planned Units

13 Developments PUDs are generally designed for specific uses As staff the

14 Planning and Zoning Board and City Commission all review PUD applications
15 the use could be seen as acceptable if it were agreed that the development were

16 properly designed to accommodate an intemet cafe use

17

18 O There is one intemet cafe use on SR44 that would become nonconforming
19 under the proposed changes as it is within the Corridor Overlay Zone There

20 are also two businesses that would become nonconforming on South Dixie

21 Freeway under the proposed separation requirements If these uses become

22 nonconforming they would be covered by the existing nonconformance

23 regulations in Article V of the LDR Per Article V of the LDR the use could

24 continue but could not be expanded nor relocated on the parcel Under these

25 conditions should one of the nonconforming by separation Internet cafes fail to

26 maintain an active business account the Internet cafe could not be re

27 established so long as the other intemet cafe maintains an active business

28 account Thenonconforming business on State Road 44 would also be allowed

29 to continue However no new businesses would be allowed in that location

30 Also if the intemet cafe on State Road 44 abandons the site for more than a

31 year no new intemet cafe could be relocated in that unit

32
33 Recommendation

34 Staff recommends approval of the proposed changes to the Citys Land Development
35 Regulations as shown belowsQs are deletions and underlines are

36 additions
37

38 20100General definitions
39

40 Intermediate care facility A facility designed to care for persons often nonambulatory
41 andor mentally or physically handicapped Said facility must be licensed by the

42 department of health

43

44 Intemet Cafe An establishment that provides intemet access to patrons for a fee or

45 which allows patrons to purchase a phone card or similar device that may be used to

46 access the Internet while onsite Internet cafes may or may not serve as a regular cafe
47 as well with food and beverages being served

48
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1 The use of four or fewer Internet sweepstakes machines as an accessory use to a

2 semipublic club shall not be considered as an Internet cafe

3
4 Expressly exempted from this definition are schools libraries testing centers tutoring
5 centers and employment centers

6
7 Intoxicating beverage Any alcoholic beverage including beer and wine containing
8 more than 32 percent of alcohol by weight
9

10

11 50402Specific regulations by district

12

13 MU MIXED USE DISTRICT CENTRAL BOSSINESS DISTRICT
14

15 Permitted accessory uses

16 All those uses customarily associated with the permitted principal uses

17

18 Attached dwelling units that are structurally part of the principal commercial use

19

20 Sidewalk cafes that comply with subsection 80114of the LDR

21

22 Swimming pool private in conjunction with apartments condominiums hotels motels
23 residential developments bed and breakfast homes and recreational buildings and

24 complexes subject to the following
25 1 It is located in the yard area between the rear wall of the residential structure and

26 the rear lot line or

27 2 It is located at the front or side of the building but not in required yards and a

28 sixfoot high solid opaque wall or fence totally encloses the pool area

29

30 Four or fewer intemet sweepstakes machines as an accessory use to asemipublic
31 club

32

33 B2 NEIGHBORHOOD BUSINESS DISTRICT
34

35 Permitted accessory uses

36 Any accessory use customarily incidental to a permitted principal use

37

38 Four or fewer Internet sweepstakes machines as an accessory use to asemipublic
39 club

40

41
42 B3 HIGHWAY SERVICE BUSINESS DISTRICT

43

44 Permitted accessory uses Any accessory use customarily incidental to a permitted
45 principal use

46

47 Four or fewer Internet sweepstakes machines as an accessory use to asemipublic
48 club
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1

2 Conditional Use

3 Internet Cafe subiect to the following conditions

4 1 Shall not operate within 1000 feet of an established intemet cafe
5 2 Provide affidavit that the operation will comply with Chapter 849 of Florida

6 Statutes If prizes in excess of5000 are to be awarded this includes

7 registration with the Florida Department of Agriculture and the

8 establishment of the required trust fund

9 3 A plan showing the layout and number of machines must be provided at

10 the time of establishing a business account for an intemet cafe

11 4 A plan showing the layout and number of parking spaces available to

12 support the proposed number of machines

13
14 Approval of a conditional use At the time the applicant applies for a business tax

l5 receipt with the city the applicant shall also submit all required documentation Based

16 upon the criteria listed above the planning manager or designee shall approve or

17 deny the application for a conditional use

18
19 Transfer or abandonment of a conditional use Conditional uses are approved for a

20 ecific location and are assigned to the property If the location of the use is changed
21 new conditional use approval must be obtained

22

23 Violation of conditional use terms or conditions It is a violation of this Code for any

24 person to violate or to refuse or fail to comply with any term or condition of a conditional

25 use Violations may be prosecuted or enforced as provided by law for prosecution or

26 enforcement of municipal ordinances

27

28 Special exceptions
29
30 B5 PLANNED SHOPPING CENTER DISTRICT

31
32 Permitted accessory uses

33 Any accessory use customarily incidental to a permitted principal use

34

35 Four or fewer Internet sweepstakes machines as an accessory use to asemipublic
36 club

37
38 Conditional Use

39 Farmers markets subject to the following conditions
40 1 The development services director determines that adequate parking is

41 available

42 2 There is adequate space onsite to accommodate all vendors without utilizing
43 public rightsofway unless city commission approval has been received to utilize

44 the public rightsofway
45 3 Vendors shall not block pedestrian ways

46 4 Products offered for sale shall be limited to the following
47 a Fresh fruits and vegetables
48 b Herbs and spices
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1 c Farmstead products including but not limited to cheese meats fishseafood
2 poultry eggs baked goods canned goods honey maple syrup and
3 preserves
4 d Bedding plants hanging and potted plants and cut flowers

5 e Dried flowers or plants
6 f A maximum of 50 percent of the total area used for the market shall be
7 allowed for handicrafts

8 g Prepared food and beverages
9 h Flea market and yard sale items are prohibited

10 5 The farmers market organization must obtain a business tax receipt from Volusia

11 County and from the City of New Smyrna Beach
12 6 Each vendor operating within the farmers market must obtain a business tax
13 receipt from Volusia County and from the City of New Smyrna Beach
14 7 Informational booths for 501c3nonprofit organizations shall be permitted
15 8 At the time the applicant applies for a business tax receipt with the City the
16 applicant shall also submit a conceptual plan to the Planning Department
17 showing the general location of the vendor stalls on the site

18
19 Intemet Cafe subject to the following conditions

20 1 Shall not operate within 1000 feet of an established intemet cafe

21 2 Provide an affidavit that the operation will comply with Chapter 849 of

22 Florida Statutes If prizes in excess of5000 are to be awarded this
23 includes registration with the Florida Department of Agriculture and the

24 establishment of the required trust fund

25 3 A plan showing the layout and number of machines must be provided at

26 the time of establishing a business account for an intemet cafe
27 4 A plan showing the layout and number of parking spaces available to

28 support the proposed number of machines

29

30 Anrrilri rili4irnl ennnlinnFrlicpQcsx

31
32 BeTeleAeatesDepatteatTesept skalweaera
33
34 Bevels eat csprestn sh a a ti

35 se Approval of a conditional use At the time the

36 applicant applies for a business tax receipt with the city the applicant shall also submit

37 all required documentation Based upon the criteria listed above the planning manager

38 or designee shall approve or deny the application for a conditional use

39

40
41

42 PUD PLANNED UNIT DEVELOPMENT

43
44 Permitted accessory uses

45

46 Four or fewer Internet sweepstakes machines as an accessory use to asemipublic
47 club
48

H7

Regular Meeting - March 26, 2013

Page 362 of 631



PLANNING AND ZONING BOARD

ZT313 INTERNET CAFES

MARCH 4 2013

1 Conditional Use

2 Farmers markets subject to the following conditions

3 1 The development services director determines that adequate parking is

4 available

5 2 The Farmers Market is located in the business portion of the PUD

6 3 There is adequate space onsite to accommodate all vendors without utilizing
7 public rightsofway unless city commission approval has been received to utilize

8 the public rightsofway
9 4 Vendors shall not block pedestrian ways

10 5 Products offered for sale shall be limited to the following
11 a Fresh fruits and vegetables
12 b Herbs and spices
13 c Farmstead products including but not limited to cheese meats fishseafood
14 poultry eggs baked goods canned goods honey maple syrup and

15 preserves
16 d Bedding plants hanging and potted plants and cut flowers

17 e Dried flowers or plants
18 f A maximum of 50 percent of the total area used for the market shall be

19 allowed for handicrafts

20 g Prepared food and beverages
21 h Flea market and yard sale items are prohibited
22 6 The farmers market organization must obtain a business tax receipt from Volusia

23 County and from the City of New Smyrna Beach

24 7 Each vendor operating within the farmers market must obtain a business tax

25 receipt from Volusia County and from the City of New Smyrna Beach

26 8 Informational booths for 501c3nonprofit organizations shall be permitted
27
28

29 Internet Cafe subiect to the following conditions

30 1 Shall not operate within1000 feet of an established Internet cafe

31 2 Provide an affidavit that the operation will comply with Chapter 849 of
32 Florida Statutes If prizes in excess of 5000 are to be awarded this

33 includes registration with the Florida Department of Agriculture and the

34 establishment of the required trust fund

35 3 A plan showing the layout and number of machines must be provided at

36 the time of establishing a business account for an Internet cafe

37 4 A plan showing the layout and number of parking spaces available to

38 support the proposed number of machines

39

40
41 h h 4h I n chll Icnchw orInlon n hc

r n err r r

42 9eeiopnrefitvPrvrocTLYearcrrvrTrn nnnnn YI rInchill chn Oho ncncrl
r r

43 lesetforendostasuetlsiteBasediterialisted af3eve2

44 vcveleprrrertCvrsivcsrretarrrhntFiercstieIll nr rlnn h

45 Approval of a conditional use At the time the

46 applicant applies for a business tax receipt with the city the applicant shall also submit

47 all required documentation Based upon the criteria listed above the planning manager

48 or designee shall approve or deny the application for a conditional use
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1

2

60409OffStreet Parking Loading and Driveways

Industrial or manufacturing One and onehalfparking spaces per1000 square feet of

gross leasable area

Internet Cafe One parking space aer two sweepstakes machines

Library One parking space for each 400 square feet of gross floor area

H9
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AGENDA ITEM SUMMARY
De artment Makin Re uest Plannin De artment

Meeting Date 1St Readin 32613 2dReading NA

Action Item Title 1St AMENDMENT TO SPECIAL EXCEPTION SE0512MARINE

SPECIALTIES 2800 NO DIXIE FREEWAY

Agenda Section Consent Public Hearing X S ecial Items

Summary Explanation and Background
Mark Steves 419 Plumosa Ave Port Orange FL 32127 and Tracy Hester 31 Marjorie
Trail Ormond Beach FL 32174 owners and applicants request approval to amend an

existing Special Exception approval for outdoor storage of vehicles boats and equipment
at 2800 North Dixie FreewayUSlThe proposed amendment would add a3750 square

feet parcel to the currently approved Special Exception area which was also owned by the

applicants at that time but not included as part ofthe applicantsoriginal request

As part of this amendment request the applicants are also requesting to continue the

previous approval of a six foot high chain link fence to be permitted around the perimeter
of this additional request area instead of the specified four foot solid two foot open fence

The previously approved subject property contains approximately 072 acres and this 009

acre area addition would create a total combined area of081 acres Both parcels are zoned

B3 Highway Service Business District and are generally located on the west side of

North Dixie FreewayUS1east of Maurice Avenue and north of Redland Drive

At its March 4 2013 meeting the Planning and Zoning Board voted 70 to recommend the

City Commission approve the request including the use of chain link fencing in lieu of the

fencing required by code The owners of the adjacent property to the north appeared at

that meeting to express their concern about storage uses already occurring within this

requested area and that no solid fencing was being provided andor required as part of

this Special Exception for the common boundary line separating these two adjoining
properties A copy of their letter to Code Enforcement following that meeting is attached

Staff agrees with the above letter comment that a solid fence along the north line of this

proposed Special Exception amendment area would aid in obstructing views of ongoing
and future stora e activities for southbound US 1 motorists at the Cit s north Gatewa

Recommended ActionMotion Approval of the request to add the additional property to

the Special Exception subject to the following conditions

1 resolve all pending issues with City Code Enforcement regarding current storage
2 obtain Site Plan approval for any structures currently within the requested area

3 provide four foot high solidopaque materials along all common boundary lines

between the S ecial Exce tion ro erty and the adjoining property to the north

Funding Anal sis Bud eted NA If not bud eted recommended fundin account

Exhibits Attached Staff Re ort of March 4 2013 March 5 20131etter from nei hbors

Reviewed B Name Si ature

De artment Director Gail Henriksen

Cit Attorne Frank Gumme

Cit Mana er Pam Bran accio

Commission Action
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Barjan Properties Inc

Barry Janice Baker

2511 Sunset Drive

New Smyrna Beach FL 31168

3866896197

March 5 2013

City ofNew Smyrna Beach

Code Enforcement Department
210 Sams Avenue

New Smyrna Beach FL 32168

RE Amendment SES12Marine Specialties 2800 N Dixie Freeway

Dear SirlMadam

Last night we attended the meeting ofthe Local Planning Agency and Planning and

Zoning Board We own the property at 2810 N Dixie Freeway just north ofthe sight that

was amended

We were not opposed to the amendment as such This property certainly is apart ofa

whole and should be used as such One stipulation to this amendment was clearly stated

No structures would be put on this portion ofthe property The Boazd Staffcleazly
disregazded our evidence pictures enclosed that there is already abuilding on this

portion ofthe property and it has been there for weeks before this process was even

begun

We and our neighbors to the South are spending a great deal of money renovating
building new and landscaping to make these properties the first commercial properties
people see when entering New Smyrna Beach CityLitsan eye appealing first

impression The fact that the town is going to allow this pertinent comer directly on

Route One to be aboneyazd ofjunk when on our main buildings we have to spend
thousands to dollars to meet beautification codes is mind boggling

Sad to say our wonderfixl down home feeling for the City ofNew Smyrna Beach is

fading

Sincerely
o

Janice E Baker
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CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES

SE0512 MARINE SPECIALTIES
200 NO DIXIE FREEWAY

1St Amendment
March 4 2013

I BACKGROUND

A Applicants 8 Property OwnersMark Steves 419 Plumosa Ave Port

Orange FL 32127 Tracy Hester 31 Marjorie Trail Ormond Beach FL

32174

B Request To amend an existing Special Exception approval for outdoor

storage of vehicles boats and equipment at 2800 North Dixie Freeway
US1 by the addition of a 3750 square feet parcel to the currently
approved area which was also owned by the applicantsat that time but

mistakenly left out of the applicantsoriginal request

C Subject Area The previously approved subject property contains

approximately 072 acres and this 009 acre area addition would create a

total combined area of 081 acres Both parcels are zoned B3 Highway
Service Business District and are generally located on the west side of

North Dixie Freeway US1 east of Maurice Avenue and north of

Redland Drive A Location Map is provided as Exhibit A

D Tax ID 633603020100originally approved parcel
633603020040parcel being added

ll FINDINGS

A Mr Steves a co applicant currently operates Marine Specialties a boat
maintenance and repair business at 2800 North Dixie Freeway This is a

redeveloped property with a new facility building and site improvements
constructed under an approved site plan to replace the previous mini

warehouse storage buildinguse that was on that property

B A Special Exception application for outdoor storage at this site was

approved by the City Commission at the October 30 2012 meeting Also

approved at that same meeting was a request by the applicant for required
fence materials to be 6 high chain link with no solid portions for aesthetic

and security reasons Both of these Commission votes were unanimous

for approval

C The applicant relocated his boat maintenance and repair operations to this

current location from his previous location immediately adjacent and north

of this site at 2810 North Dixie Freeway which had been leased and not
owned by the applicant

D Subsequent to this Special Exception and site plan approval the

applicant Mr Steeves realized that a single small separate parcel he and

C1
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SE05121 Amendment Marine Specialties2800No Dixie Freeway
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Mr Hester owned that is between his current and previous locations at
2800 and 2810 North Dixie Highway respectively should have been

included as part of the new site plan and Special Exception approvals so

he could combine and use that smaller parcel area as part of his boat

maintenance and repair operations

E The applicant has submitted an application and modified his current site

plan to include this additional smaller area and that additional area is
shown schematically on Exhibit A the Location Map and in more detail

on the revised site plan shown in Exhibit B As shown the applicant does

not propose to construct any improvements within this additional site area

beyond the 6 high chain link fence and landscape buffer materials along
the north west and east perimeters

F The subject property and the additional parcel are both zoned B3
Highway Service Business District and the proposed marine repair
business constitute a Service Station type B use as permitted in the B3

zoning district The current Special Exception approval is solely to allow

the outdoor storage of vehicles boats and equipment

G The subject property and the additional parcel are surrounded by the

following zoning and uses as described below

North

Existing Land Use Two commercial structures with varying uses

one being the current Ice Hole business in
the rearwest portion and the other being the

subject of a currently ongoing City site plan
application and review process to allow
construction of a new building

Zoning B3 Highway Service Business District

South east half across Redland Drive

Existing Land Use City owned parking lot associated with a

commercial building further to the south

Zoning B3 Highway Service Business District

South west half across Redland Drive
Existing Land Use Residential

Zoning R2Single Family Residential District

East across North Dixie Freeway

Existing Land Use State of Florida conservation lands

Zoning C Conservation

West across Maurice Avenue
Existing Land Use Residential

Zoning R2 Single Family Residential District

H The site is surrounded by existing roads on three sides The only
neighboring adjacent property is the commercial property to the north

There are four existing residences which share street frontage with the

C2
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CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES

SE05121 Amendment Marine Specialties2800 No Dixie Freeway
March 4 2013

subject property two homes fronting on Redland Drive and two other

homes fronting on Maurice Avenue As part of the current site plan
approval the applicant has agreed to contribute to the City Sidewalk Fund
for those sidewalk portions that would typically be required along Redland

Drive and Maurice Avenue

J Per Section 30504C3of the Citys Land Development Regulations
LDR all special exception uses must meet a general set of criteria that
examines whether the proposed use would negatively impact surrounding
properties and verifies that adequate infrastructure would be available to
serve the site These criteria are discussed in further detail below staffs
response follows in bold

The requested use is listed among the special exceptions in the
district for which application is made

Outdoor storage is listed as a Special Exception use in the B3

zoning district This criterion has been met

The requested use will not impair the character of the surrounding
or adjoining districts nor be detrimental to the public health morals
or welfare

The requested use will not be detrimental to the public health
morals or welfare With regard to the character of the

surrounding or adjoining districts this amendment is to add

one single small interior parcel to the current location and

approval and should have little effect upon the character of

this area The required buffersfences would protect the

surrounding areas from any impairment as intended This

criterion has been met

Adequate utilities access roads drainage sanitation andor other

necessary services and facilities are or will be available or

provided for the proposed use

All necessary public services are adequate for this request
This criterion has been met

ill RECOMMENDATIONS

Staff recommends approval of this request for the 1St Amendment to this existing
approved Special Exception

C3
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AGENDA ITEM SUMMARY

Department Making Request Planning and Engineering

Meeting Date lst Reading 32613 2nd Reading 4913

Action Itemltle

Agenda Section Consent Public Hearing X Special Items

Summary Explanation and Background Tim Phillips 3r01 Olson Drive Daytona Beach FL
32124 applicant on behalfof the property owner New Smyrna Beach Marina Holdings LLC 3iO1

Olson Drive Daytona Beach FL 32124 requests rezoning from CM Commercial Marina to PUD
Planned Unit Development and approval of the New Smyrna Harbor Marina PUD Master

Development Agreement and Conceptual Development Plan

The subject property consists of approximately 43acres and is generally located on the south side

of the North Causeway east of Boatyard Street and west of Marina Bay Drive

At its March 4 2013 meeting the Planning and Zoning Board voted unanimously i0 to

recommend the City Commission approve the requested rezoning and the New Smyrna Harbor

Marina PUD Master Development Agreement and Conceptual Development Plan The Boards

recommendation ofapproval was conditioned upon the following

1 A sign plan showing sign locations and sizes be included as an exhibit to the MDA

2 All outstanding staff comments are addressed and all Plan Review Committee members

sign off on the site plan This must be completed prior to scheduling This item for City
Commission review

3 An elevation drawing of the proposed residential fence is included as an exhibit to the

MDA
4 The MDA is revised to cap the total number of signs allowed in the PUD to 12

5 An amendment to the Land Development Regulations is approved to allow signs visible

from the Intercoastal Waterway in the PUD zoning district

Subsequent to the Planning and Zoning Board meeting the applicant submitted a revised MDA

and Conceptual Development Plan addressing the Boards conditions and Planning staffs

outstandin comments

Recommended ActionMotion A royal

Fundin Analysis Bud eted NA Ifnot bud eted recommended fundin account

Exhibits Attached 1 Revised Master Development Agreement and Conceptual Development
Plan 2 Staff re ort with associated exhibits dated March 4 2013

Reviewed By Name Si nature

De artment Director Gail Henrikson

City Attorney Frank Gummey
City Mana er Pam Bran accio tv

Commission Action
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28

29

30

31

32

33

39

35

36

37

38
39
90

ORDINANCEN02913

AN ORDINANCE REZONING APPROXIMATELY 4 ACRES

GENERALLY LOCATED ON THE SOUTH SIDE OF THE

NORTH CAUSEWAY EAST OF BOATYARD STREET AND

WEST OF MARINA BAY DRIVE FROM A CITY CM
COMMERCIAL MARINA ZONING DISTRICT TO A CITY

PUD PLANNED UNITDEVELOPMENT ZONING DISTRICT
ANDAPPROVING THE NEW SMYRNA HARBOR MARINA

PUD MASTER DEVELOPMENT AGREEMENT AND

CONCEPTUAL DEVELOPMENT PLAN PROVIDING FOR

AQUASINDICIAL PUBLIC HEARING PROVIDING FOR

CONFLICTING ORDINANCES PROVIDING FOR

SEVERABILITY AND PROVIDING AN EFFECTIVE DATE

WHEREAS Tim Phillips 3701 Olson Drive Daytona Beach FL

32124 applicant and authorized representative of the property
owners New Smyrna Beach Marina Holdings LLC has initiated a

request for the rezoning of approximately 43 acres generally
located on the south side of the North Causeway east of Boatyard
Street and west of Marina Bay Drive from a City CM Commercial

Marina Zoning District to a City PUD Planned Unit Development
Zoning District and approving the New Smyrna Harbor Marina PUD

Master Development Agreement and Conceptual Development Plan and

WHEREAS New Smyrna Beach Ordinance 191 New Smyrna Beach

Land Development Regulations Article V Zoning Districts X50402
Specific Regulations By District PUD Planned Unit Development
Procedure for Rezoning to PUD 9 Review Procedure c City
Commission Review requires that all planned unit developments
shall be approved by ordinance ir the same manner as required for

a rezoning and

WHEREAS the Planning and Zoning Board at its meeting of

Monday March 4 2013 by a vote of 70 recommended that the City
Commission approve the requested rezoning and the New Smyrna Harbor

Marina PUD Master Development Agreement and Conceptual Development
Plan conditioned on the followinc

1 A sign plan showing sign locations and sizes be included

as an exhibit to the Master Development Agreement
2 All outstanding staff comments are addressed and all Plan

Review Committee members sign off on the site plan This
must be completed prior to scheduling this item for City
Commission review
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91 3 An elevation drawing of the proposed residential fence is
92 included as an exhibit to the Master Development Agreement
43 9 The Master Development Agreement is revised to cap the
49 total number of signs allowed in the PUD to 12
45 5 An amendment to the Land Development Regulations is

96 approved to allow signs visible from the Intercoastal

97 Waterway in the PUD zoning district and

98 WHEREAS subsequent to the Planning and Zoning Board meeting
99 the applicant submitted a revised Master Development Agreement and

50 Conceptual Development Plan addressing the Boardsconditions and
51 Planning staffsoutstanding comments and

52 WHEREAS the City Commission finds that the requested
53 rezoning is consistent with the City Comprehensive Plan and

59 WHEREAS the City Commission deems it is in the best

55 interests of the citizens of the City of New Smyrna Beach to rezone

56 said property ardapprove the Colony Park PUD Master Development
57 Agreement and Conceptual Development Plan as more particularly
58 described hereinafter

5 9 NOW THEREFORE BE IT ENACTED BYTHE CITYCOMMISSIONOF THE CITY

60 OF NEWSMYRNA BEACH FLORIDA

61 SECTION I Rezoning That the land located in the City of New

62 Smyrna Beach Volusia County Florida described as

63 SEE ERHIBIT A ATTACHED HERETO AND

64 BY REFERENCE MADE A PART HEREOF

65 shall be and the same is hereby rezoned from a City CM Commercial

66 Marina Zoning District to a City PUD Planned Unit Development
67 Zoning District

68 SECTION 2 Approval of Master Development Plan That the New

69 Smyrna Harbor Marina PUD Master Development Agreement and

70 Conceptual Development Plan more particularly described as

PAGE 2 OF 3

New Smyrna Harbor Marina Rezoning to

PUD and Master Development Agreement
43Acres
First Reading March 26 2013

Public Hearing April 9 2013

March 11 2013

350 PM
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100

SEE EXHIBIT B ATTACHED HERETO AND

BY REFERENCE MADE A PART HEREOF

is hereby approved

SECTION 3 QuasiJudicial Public Hearing It is hereby found

that a quasijudicial public hearing held by the City Commission to

consider adoption of this ordinance on April 9 2013 in the City
Commission Chambers at City Hall 210 Sams Avenue south entrance

on Julia Street New Smyrna Beach Florida to consider the

rezoning request in accordance with Bd of Cty Comrsof Brevard

v Snyder 627 So2d 969 Fla 1993 in a manner to insure that all

parties are provided an opportunity to be heard present evidence
and crossexamine witnesses and to be informed cf all the facts

upon which the Commissionsdecision on the rezoning is based
after notice published at least 10 days prior to hearing is deemed

to comply with 1660413a FS

SECTION 4 Conflicting Ordinances That all ordinances or

parts thereof that are in conflict with this ordinance shall be and

the same are hereby rescinded and repealed

SECTIONS Severability That if any section sentence clause

or phrase of this ordinance is held invalid or unconstitutional by
any court of competent jurisdiction then said holding shall in no

way affect the validity of the remaining portions of this

ordinance

SECTION 6 Effective Date That this ordinance shall become

effective upon final adoption

FRANK B GUMMEY
City Attorney

i

PAGE 3 OF 3

New Smyrna Harbor Marina Rezoning to

PUD and Master Development Agreement
43Acres
Firat Reading March 26 2013

Public Hearing April 9 2013

March 11 2013

350 PM

APPROVED AS TO FORM AND CORRECTNESS
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EXHIBIT A

LEGAL DESCRIPTION

ALL OF LOTS 1 AND 2 AND THE SOUTHERLY ONEHALF12OF LOT 4 TOGETHER WITH AN EASEMENT
FOR INGRESS AND EGRESS OVER THE NORTHERLY ONEHALF12 OF SAID LOT 4 ALL LYING WITHIN
BLOCK 5 NORTH CAUSEWAY SUBDfVISION ACCORDING TO THE MAP OR PLAT THEREOF AS RECORDED
IN PLAT BOOK 11 PAGE 209 PUBLIC RECORDS OF VOLUSIA COUNTY FLORIDA EXCEPTING THEREFROM
THAT PART OF THE ABOVEDESCRIBED PROPERTY LYING WITHIN THE RIGHTOFWAY OF STATE ROAD

40 TOGETHER WITH ANY AND ALL LITTORAL AND RIPARIAN RIGHTS THEREUNTO APPERTAINING IF

ANY

AND

LOT 3 BLOCK 5 NORTH CAUSEWAY SUBDIVISION MAP BOOK 11 PAGE 209 PUBLIC RECORDS OF

VOLUSIA COUNTY FLORIDA

AND

THE NORTH ONEHALF12 OF LOT 4 BLOCK S NORTH CAUSEWAY SUBDIVISION MAP BOOK il PAGE

209 PUBLIC RECORDS OF VOLUSIA COUNTY FLORIDA

Regular Meeting - March 26, 2013

Page 380 of 631



DocumentPrepared By
Glenn D Storch Esquire
GLENN D STORCHPA
420 South Nova Road

DaytonaBeachFI32114

Return recorded document to

City of New Smyrna Beach Records Clerk

210 Sams Avenue

New Smyrna Beach FI 32168

MASTER DEVELOPMENT AGREEMENT FOR

NEW SMYRNA HARBOR MARINA

The CITY OF NEW SMYRNA BEACH FLORIDA a chartered municipal

corporation located in Volusia County Florida the City and NEW SMYRNA BEACH MARINA

HOLDINGS LLC Developer and Owner hereby agree and covenant and bind their heirs

successors and assigns as follows

1 OWNERSHIP OF THE PROPERTY

A The property that is subject to this Agreement consists ofapproximately 403

acres of real property hereinafter the Property and is described in Exhibit A attached hereto and

by reference made a part hereof The Developer intends to subject the Property to the conditions and

restrictions of this Agreement and the City intends to petmit development of the Property in

accordance with the terms of this Ageement The Property is under the sole ownership of NEW

SMYRNA BEACH MARINA HOLDINGS LLC

2 DEVELOPMENT PLAN

A Development of the Property shall be controlled by the terms of this Ageement

and to the extent not in conflict with this Ageement the New Smyma Beach Land Development

Regulations LDR and City of New Smyma Beach Code of Ordinances including the regulations

contained therein The Developer has designated the Property as NEW SMYRNA HARBOR

MARINA
EXHIBIT

Page 1 of21
a

Ord 2913

49 Pages
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B The Property shall be developed as a mixed use commercial manna development as

shown on the Conceptual Development Plan which is attached hereto and incorporated herein as

Exhibit B The City and Developer acknowledge the importance ofdeveloping the property as part

of a significant North Causeway corridor The Property shall generally be developed as depicted on

the Conceptual Development Plan In case of conflict between any textual provision of this

Agreement and the Conceptual Development Plan the textual provision shall govern If this

development agreement or the Conceptual Development Plan fails to address a particular subject or

requirement the requirements ofthe applicable City ordinances in effect at the time of development

plan approval shall control Failure of either to address a particular permit condition term or

restriction shall not relieve the Developer of the necessity of complying with the law governing said

permitting requirements conditions terms or restrictions Density ofuse and compliance with all land

development code provisions will be determined at the time of approval of this MDA and all parties

agree that subdivision of the site will only occur subsequent to the construction of the Phase 1

infrastructure The Conceptual Development Plan is conceptual only and the plan may be adjusted by

the developer in cooperation with Staff as the parties proceed through the final Site Plan provided

same complies with the maximum area and other terms provided herein Accordingly the following

site data is provided
Total Project Area 403 acres

Residential Area

Manna Commercial Area

RestauranbTiki BarArea

Dry Stack Area

Maximum Residential Density 8 units per acre However the project will contain a maximum of

21 Units on403 acres for a density of522

Open Space Required 30

Residential Common Open Space Required 35 ofrequired Open Space

Minimum Residential Lot Size 2000 sq ft

Maximum Impervious Lot Coverage 85

not including wood decks
which will not be covered

Page2of21
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except for sun shadessails

Maximum Building Coverage

70

Maximum Building Height Proposed 57 feet for dry stack area

35 feet for all other structures

Project Perimeter Setbacks

Front

Rear

30 feet

0 feet waterfront
Front Boatyard Strw 5 feet with the exception provided below

Side Eastsee section7G410 feet

For the Dry Stack Area and Forklift Area a zero 0 foot buffer and setback is permitted along the

Boatyard Street rightofway

The setback between the dock construction and the perimeter of the city submerged land lease

shall be aminimum of four 4 feet

No Setbacks or buffers within the interior of the project aze required

Project Landscape Buffers

Front

Front Boatyard Strw

Reaz

Side

15 feet

5 feet with the exception provided below

0 feet waterfront

10 feet

However for the Dry Stack and Forklift Areas a zero 0 foot setback is permitted
along the Boatyard Street rightofway

C The Developer will plat the property in accordance with the City of New Smyrna

Beach Land Development Regulations into four major lots Marina Village Residential Area Marina

Commercial Area Dry Stack Area and RestaurantTiki Bar Area as shown on the Conceptual

Development Plan Common Areas for such azeas shall also be designated The residential area shall

be permitted to be platted or subdivided into twentyone 21 zero lot line single family residential lots

Page 3 of 21
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As part of the development process the development will be serviced with public utilities and if

necessary provide shared access to the rightofwayknown as State Road 44 North Causeway and to

service road easements

D The parties acknowledge that compliance with the New Smyrna Beach Land

Development Regulations may necessitate modification of the Conceptual Development Plan Any

minor modifications to the Conceptual Development Plan which aze not in conflict with the textual

provisions of this Agreement which do not increase the size density or intensity of the use by more

than 10 of the buildings squaze footage provided herein and does not conflict with any City

ordinances not superseded by this Agreement shall be deemed minor and may be approved without

formal amendment of this Agreement Minor amendments may include revisions to the Conceptual

Development Plan that may reconfigure the lot phase andor building layout so long as the modified

Conceptual Development Plan does not exceed by more than 10 the building coverage depicted on

the Conceptual Development Plan Such modifications shall require the City Administrative Officials

written approval If the Developer is not satisfied with resolution of any problem or decision by the

City Administrative Official regazding such modification the Developer may appeal the decision to

the City Commission

3 PHASING

A Development of the property can be accomplished in two phases with al required

easements for development consistent with the Concept Plan recorded and all infrastructures servicing

the phases being constructed as required by each phase Tree mitigation as setforth in the

development agreement shall be as provided and shall include trees in the second phase Specifically

all perimeter landscape azeas and tree plantings shall be placed within the first phase if possible

however the individual Residential azea lots will be landscaped as each lot is developed with

completion of all tree mitigation on the individual residential lots to occur no more than five 5 yeazs

from the approval date of this MDA Bonding will remain in place until completion of the second

phaseall individual lots when all tree mitigation should be complete Individual stone water systems

shall be permitted but joint storm water may be required by Developer Shared facilities including

utility service and the like shall be constructed as part of the overall infrastructure constructed as

required for each phase of development These improvements must be constructed prior to any

Page4of21

Regular Meeting - March 26, 2013

Page 384 of 631



certificate of occupancy for each phase However the individual residential lots may be developed
and a certificate of occupancy may be issued for each residence constructed without the necessity of

completing all landscaping on the remaining residential lots Required cross access and utility

easements shall be recorded in the Public Records of Volusia County

B Development of the project can occur in any sequence provided that a final site plan

development order has been granted Parking azeas and individual or joint stotmwater shall be

constructed with the development of each individual parcel Where landscaped azeas aze bisected by

the proposed lot lines the first lot to develop shall construct the entire frontage landscaped area shared

by both lots including curbing planting and irrigation Note that this responsibility does not extend

more than I S ft from the bisecting lot line onto any undeveloped lot

4 CONFORMANCE WITH COMPREHENSIVE PLAN

A The City has determined that the Property is suitable in size location and chazacter

for the uses proposed that the uses proposed meet the needs of the City and that the uses proposed aze

consistent with the Comprehensive Plan ofNew Smyrna Beach Florida

5 PERMITTED USES

Attached dwellings

Commercial Marina and all uses incidental thereto

Dry Storage ofBoats

Restaurants types A B D and Tiki Baz service of alcoholic beverages

and outdoor entertainment consistent with the hours of said business operations

Residential Single Family with Common Areas

Short Term Rentals

Retail Sales and Services

Special Events as permitted individually

6 PUD INFRASTRUCTURETRANSPORTATION
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A Access easements and utility easements for utilities to lots within the Development
shall be owned by the Developer andor the property owners association their successors and assigns

subject to dedications of easement and rights of ingress and egress in favor of the City andor Utilities

Commission for the purpose of owning and maintaining utilities located within the Property The

access easements shall be constructed to City andor Utilities Commission standards The Developer

acknowledges for itself its successors and assigns that the access easements are private and shall be a

private responsibility without recourse to the City andor Utilities Commission The exception to this

limitation shall be when the City andorUtilities Commission through its agents designees or assigns

shall damage facilities including pavement within the Property in the course of repairing replacing or

enlazging City andor Utilities Commission owned or dedicated utility lines In that event the City
andor Utilities Commission shall repair the azea in a workmanlike fashion Pazking areas within the

PUD maybe subject to cross access easements Based upon landscape plans and mixed use activities

Developer is entitled to a20 pazking reduction Further parking will be addressed pursuant to LDR

Standazds

B The Developer will build or provide for the construction of stormwater water

sewer and reuse waterlines as well as electric and fiber conduits to City andor Utilities Commission

specifications and upon acceptance by the City andor Utilities Commission the lines and conduits

shall be dedicated to the City andor Utilities Commission together with all easements and permits

necessary for the City andor Utilities Commission to maintain and operate the utility systems located

on the lots The water sewer and reuse waterlines if reuse service is available and the electric and

fiber conduits shall be located and built in the drive easement area or designated for common area use

as provided on the attached Concept Plan

C Stormwater drainage will be constructed for the development within the Property

All storm water retention will be held on site and the storm water retention facility will be maintained

by the Property Owners Association at a level consistent with the standards and permit conditions of

the appropriate agency Florida Deparhnent of Environmental Protection or St Johns Water

Management District Such conditions may include maintenance of the stormwater system by a

Property Owners Association Collection and transmission facilities on a lot shall be located pursuant

to site development plan approval for the individual lot and structures located thereon The stormwater

from each lot shall be directed to the approved storm water facilities
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7 ARCI3ITECTURALDESIGNSTANDARDS

The purpose of the architectural guidelines contained herein is to promote design treatments

that enhance the visual appearance of development ensure compatibility ofbuildings and create a

strong community image and identity and to protect community aesthetics These guidelines shall

apply to the development of the property except where they aze superseded or conflict with the

Conceptual Development Plan or other sections ofthe Master Development Agreement

A Aaalicability

1 Uses These design standazds shall apply to all uses provided herein

B Site Plan Design Standards

1 Site Layout Site layouts shall be as provided in the Concept Plan attached

hereto as Exhibit B

C Architectural Design Standards

1 Building Design Buildings shall have architectural features and patterns

that provide visual interest from the perspective of the public Buildings shall include

designs based on a Caribbean theme as provided in the attached elevations for

residential cottage design retail area design restaurant and bazlounge design attached

hereto as Composite Exhibit C

2 Exterior Materials

a Materials selected for buildings should have quality and stability in terms of

durability finish and appeazance and in promoting the Caribbean theme

b Exterior building materials that are encouraged include masonite lap siding

stucco brick tin and stone as provided in the elevations attached hereto as

Exhibit C

3 Colors

Color has one of the strongest visual effects of all elements ofbuilding design

Therefore colors shall be selected to ensure harmony of the building with

adjacent structures

a A wide selection of low reflectance exterior colors should be utilized to

promote variety and diversity
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4 Corporate Design National corporate chains that typically design their

buildings to read as signage shall modify their designs to comply with the requirements

of this article

D Site Circulation and Access Safe comfortable and consistent pedestrian

connections are required as set forth herein and therefore driveway and sidewalk access

is as provided in Exhibit B in addition

1 Bicycle parkingstorage shall be incorporated

2 Crosswalks are required wherever a pedestrian walkway intersects a

vehiculaz area All crosswalks shall be a minimum offive feet wide and shall be paved

with concrete modular paving integrally colored poured concrete or striped asphalt all

complying with ADA accessibility codes

3 In addition the use of joint access easements cross easements will be

provided

4 The requirement for a sidewalk in the Boatyard Street rightofwaywill be

met by utilizing the sidewalk on the east side of the Marina Commercial Area parking

lot An easement will be granted to the public to use said sidewalk at any time

E OffStreet Parkin Standards While offstreet pazking is necessary to

accommodate automobile demands it displaces a large percentage of the Citys open

space and separates structures from the main pedestrian concourses Therefore

Developer has provided shared pazking for uses in an aesthetically pleasing manner as

provided in the site plan attached hereto as Exhibit B and therefore is entitled to a

20 reduction in required parking A cross pazking easement will allow the

RestaurantfIikiBar Area and Dry Stack Area to use pazking within the Marina

Commercial Area

F Service Utility Disnlav and StoraEe Areas Standards

1 Areas for outdoor storage if provided by approved site plan trash

collection and loading shall not be located adjacent to residential lots and shall be

located as provided on Exhibit B

2 Utilities for development shall be located underground Utility boxes will

be screened from view of principal streets as well as pedestrian walkways and areas
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where possible

G Landscaaine and Buffer Requirements

1 Landscaping shall provide a suitable setting for the development
azchitecture and also shall serve to create a unified tropical look to define outdoor

spaces to buffer from sound and weather to screen from view and to accentuate

building elements and vistas

2 Landscaping and grading shall be designed to enhance the presence of each

building

3 Additional fill material is permitted within the landscaping and setback

buffers right of way azeas and building setbacks in order to enhance the planting

material and vegetative buffer

4 A special buffer azea shall be created within first 0 feet from the

riverfront of the eastern side perimeter The Developer shall provide enhanced

landscaping within the 10 landscaping buffer as well as a landscaped terrace and

decorative aluminum pool railing No fencing within the 10 setback shall be higher

than four 4 feet

5 There aze no historic trees located on site In order to accentuate the

tropical Caribbean theme of the project Developer may use 100 palms rather than

hardwoods as tree replacement or mitigation

6 The parties have examined the trees required to be removed and the

substituted tropical vegetation and pans replacing same Developer has agreed to

provide such tropical vegetation and palms as provided in the Conceptual Landscape

Plan attached as Exhibit D In addition to the proposed landscape and tree

replacement plans and in lieu of any additional potential tree mitigation Developer

agrees to work with the City to pave the section of Boatyard Street at existing

elevation adjacent to the subject property and to provide additional landscaping within

the Boatyard Street rightofway as shown in the Conceptual Plan Said paving shall be

pursuant to a City work order andor permit Further Developer shall rebuild the utility

lines along Boatyazd Street to be placed underground

7 As an enhancement to the city boat ramp azea and entrance to the project
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Developer agrees to provide additional landscaping area within city Boatyard Street

right ofway area and agrees to provide for perpetual maintenance for said landscaping

and include such responsibility within the covenants and restrictions of the property

owners association

8 All onsite and offsite landscaping that is provided by Developer will be

maintained by Developer in perpetuity Landscaping that is dead dying or

significantly diseased will be replaced by Developer within 90 days

H Architectural Consistency

1 All structures within the Property shall complement one another and

shall convey a sense ofquality and permanence

2 Lot function layout and azchitectural design and size of the buildings
thereon shall be coordinated once established by the function and layout of the first of

these lots to receive site development plan approval All such layout shall be as

provided in Exhibit B

3 Al pazking lot lighting fixtures shall be consistent with respect to their

physical attributes design and appeazance The specific design shall be established by

the type of pazking lot lighting fixture constructed or installed in or on the first of these

lots to receive site development plan approval Light is to be deflected from residential

areas and contained within the project

4 Elevations have been provided and attached hereto as Exhibit C and

construction shall be substantially consistent with these standazds

8 SPECIFIC AREAS

A MARINA VILLAGE RESIDENTIAL AREA The residential azea shall be an

integral part of the New Smyrna Harbor project TwentyOne21 single family homes

aze permitted as part of the project The design for the homes shall be consistent with

the Florida KeysCaribbean style homes provided in the elevations provided and

incorporated as Exhibit C Said residential azea shall not be open to the public

however pedestrian access shall be provided to connect the residential azea to the
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public bike trail along the North Causeway the Manna Village common azeas and the

project restauranUlounge area Theroaddriveway system within said residential azea is

private and shall be maintained by the property owners association The road driveway

system shall be permitted to have a minimum elevation of seven feet 7 ft above sea

level A conceptual residential main entrance elevation is attached hereto and

incorporated herein as Exhibit E

B MARINA COMMERICIAL AREA The Commercial area contains the manna

docks Village Green retail azea bait and tackle shop and any appropriate boat lifts and

equipment storage Vendors and tents will be permitted in this azea during special
events The pazkingdriveway access system shall be permitted to have a minimum

elevation of seven feet 7 ft above sea level

C RESTAURANTTIKIBAR AREA The Restaurant shall have a minimum of 150

seats and amaximum of 256 seats The Restaurant and Tiki Bar azea shall be permitted

outdoor seating on the deck area along the waterfront and outdoor entertainment during

normal business hours The pazkingdriveway access shall be permitted to have a

minimum elevation of seven feet 7 ft above sea level

D DRYSTACK AREA The Dry Stack Area contains the dry dock structure for

storing boats and individual storage units The pazkingdriveway access shall be

pemutted tohave a minimum elevation of seven feet 7 ft above sea level

9 MARINA VILLAGE COMMON AREA Open Space azeas within the Manna

Commercial and RestaurantIikiBaz Areas may be used by Developer or his successor for special

events such as a Strikefish Tournament including display tents hospitality tents and vendors with the

approval of the special events committee Pazking for special events if necessary shall be proposed

and shall be addressed and approved by the special events committee prior to said special event as an

integral part of the overall special event plan and permit Each event shall be required to obtain a

sepazate permit from the City prior to occurrence of such event The Developer through the
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committee review process shall notify adjacent property owners of special events including

specifically those residential property owners to the east of New Smyrna Marina including Matina

Bay

10 UTILITY MASTER PLAN

A Public utilities consisting of electric water wastewater and reuse water for the

Property or portion thereof and any applicable offsite infrastructure shall be obtained from the

Utilities Commission of New Smyrna Beach UC and shall be applied for built and conveyed in

accordance with Utilities Commission rules and standazds requirements tariffs policies and

agreements prevailing at the time of Developersrequested approval of a utilities agreements from

the UC Other utilities not provided by the UC shall be built in accordance with and consistent with

the City of New Smyrna Beach Land Development Regulations standards Stormwater lift stations

and utilities aze permitted in the rightofway area Utilities will run underground from the terminus

point along the North Causeway

11 SIGNAGE

A The PUD Development shall have a uniform sign program Monument wall and

supplementary signage for the Marina Commercial Area and Ships Store Restaurant and Tiki Baz

Area Dry Stack Area and the Marina Village Residential Area are permitted to have visual access to

State Road 44 North Causeway Boatyard Street and the Indian River all in conformance with the

Citys Land Development Regulations including any applicable text amendments Each lot Area

shall be permitted monument signs wall signage and supplementary signage complying with the

provisions and requirements of the New Smyrna Beach Land Development Regulations The total

number of signs allowed in the PUD shall be twelve 12 and said signs may be allocated to any lot

within the development Conceptual sign elevation drawings aze attached hereto as Exhibit F

1 In the Marina Commercial Area the ships store shall be permitted to have

signs up to a maximum offortyeight48 square feet per sign In addition the marina dock area shall

be permitted to have signs up to a maximum of one hundred twenty 120 square feet per sign

2 The Dry Stack Area shall be permitted to have signs up to a maximum of

two hundred fifty 250 squaze feet per sign
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3 The RestaurantTiki Bar Area shall be permitted to have signs up to a

maximum of one hundred fifty 150 squaze feet per sign

4 The Marina Village Residential Area shall be permitted to have signs up to a

maximum of eighty 80 square feet per sign

5 Directional signage with each sign having an azea of up to four 4 square

feet shall be permitted throughout the project Neon accent lighting on buildings shall also be

permitted The pedestal of each monument sign shall be constructed of the same materials as the walls

ofthe buildings on the respective lot The colors ofthe sign face shall complement and coordinate with

the appearance of the buildings on the respective lot However corporate logos and colors are

permitted Individual residential lots will not be permitted to display signage

ti A final sign plan exhibit shall be permitted and approved prior to final site

plan approval The final sign plan exhibit shall detail the locations and sizes ofthe permitted signs and

said permits shall then be the maximum size for each sign

12 LOT DEVELOPMENT CRITERIA

A The terms of this Agreement shall be superior to the terms of the New Smyma

Beach Land Development Regulations and conflicting zoning or overlay regulations unless otherwise

specifically provided herein In the event a subject is not addressed in this Agreement the Land

Development Regulations shall control

B A BikeTrailSidewalk already exists along the frontage of the project along State

Road 44 North Causeway and therefore the Developer shall be required to provide a four 4 foot

wide connection between the internal project pedestrian sidewalk and trail system and the existing bike

trail as shown on Exhibit B

13 PROPERTY OWNERS ASSOCIATION

A The Developer may form and incorporate anonprofit property owners association

as well as appropriate subassociations the POA which will operate maintain and control subject

to other documents of record the common areas and common facilities including but not limited to

the common private access ways bike paths sidewalks parking and lighting within the Property any

common storm water retention and drainage systems within the Property and the entrance azeas to the
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Property Each property owner will be required to become a member of the association by virtue of

purchasing a building site subject to the rules covenants and restrictions of the POA with

responsibilities and voting privileges prorated based upon gross building squaze footage constructed

The general scope and format of the POA documents and covenants and restrictions will be similar in

concept to the documents of similaz property owners associations in New Smyrna Beach The

covenants and restrictions governing the Property and POA responsibilities shall be executed and

recorded in the Public Records of Volusia County Florida The POAwill have aboard of directors to

legislate and govern the rules and orders of the POA The POA boazd will have the means and

authority to carry out and regulate the bylaws and restrictions governing the perpetual maintenance

operation and repairs ofall common azeas and facilities Not only will the board of directors be able to

regulate and govern the common azea the boazd will also regulate each and every member requiring

the maintenance and service of his own individual building site The POA rules may be enforced by

fines and liens upon a members own property in order to maintain operate and service all common

facilities on the Property The POA will have authority to place a lien against individually owned

building sites in order to collect unpaid POA dues The POA will have the power and means to hire

supervise and regulate persons employed by them for the maintenance repair and operation of

common areas and facilities

B If the POA fails to perfonn the maintenance repair or replacement as necessary on

the stormwater retention and drainage facility the City shall have the right but not the obligation after

notice to enter upon the common area of the Property and to provide the maintenance repair or

replacement of the stormwater retention and drainage facility and shall have the right to lien all owners

of record in the Property for the cost of such maintenance repair and replacement as the City may

deem necessary

C Developer reserves for itself its successors and assigns the right to maintain and

operate separate facilities within the Property which shall not be construed to be common facilities

owned by the property owners association If requested by the City and as otherwise needed for plat

improvements the Developer will provide easements and grants for the installation maintenance and

upkeep of the public utilities including water sewer and electricity The Developer may from time to

time add additional covenants and restrictions or make changes in the Association bylaws as may be
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required to guarantee that the project will be developed in accordance with the policies outlined in this

Agreement

14 COSTS

A No costs of development of the Property hereunder shall be borne by the City

unless the City specifically agrees in writing to assume such cost

15 EFFECTIVE DATE AND EXPIRATION

A This Ageement shall be effective upon approval by the City Commission The

Developer will be required to record the Agreement with the Volusia County Clerk of the Court and

provide a copy to the City Clerk and Planning Manager or designee The restrictions on use and

development imposed by this Agreement shall be binding upon all successors in interest in the

Property unless and until the City alters or eliminates such restrictions in the course of the Citys

actions as zoning authority or until this Agreement Expires

B The duration of this Agreement shall not exceed ten l0 years from the date of its

execution however upon construction shall be considered vested If Development consistent with

this ageement has not been completed within said timeframe then this Agreement may be extended

for an additional 5year term by mutual consent of the Developer and the City subject to a public

hearing

C The term development shall mean that the Developer his successors or assigns

shall actively be in pursuit of installation of improvements permits for installation of improvements

or installation of improvements over a portion or all of the Property

D If the City does not approve this Agreement it shall be null void and without

further effect In addition if the Developer is a contract purchaser of the PUD Property and fails to

acquire title to the PUD Property within 60 daysapproval then the City or the Developer shall each

have the option to terminate this Agreement exercised by providing written notice to the other parties

hereto after which this Agreement shall be null void and without further effect Neither the City nor

the Developer shall acquire any enforceable rights or claims against each other with respect hereto in

the event this Agreement becomes null and void under this paragraph
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16 AMENDMENTS

A Amendments to this Agreement other than minor modifications to the CDP as

refenedto in Section 2D of this Agreement shall not be effective unless in writing and signed by all

record title property owners of the land for which the amendment is to be applied and the City
B Before amending this Agreement the City shall conduct two or more public

hearings At the Citys option one of these public hearings may be held by the Planning and Zoning

Board

1 Notice of intent to consider an amendment to this Agreement shall be

published by the City at the Owners cost in a newspaper of general circulation and

readership in Volusia County Florida

2 If applicable notice of intent to consider an amendment shall comply with

the requirements of Section 1660413c Florida Statutes 2010 as amended from

time to time

3 The day time and place at which the second public hearing if any will be

held shall be announced at the firstpublic hearing

4 The notices required above shall specify the location of the Property the

location of that portion of the Property subject to the proposed amendment the nature

of the proposed amendment and the following information to the extent applicable

a Changes in permitted andor conditional uses

b Changes in building intensities andor height proposed

5 All notices shall specify a place where a copy of the proposed amendment

can be obtained prior to the public hearing

17 PUBLIC RECORD

A The parties agree this Agreement shall be recorded in the Public Records of Volusia

County Florida at the Developers expense The provision of this Agreement shall constitute

covenants running with the land applicable to the entire subject Property described herein or any

portion thereof The restrictions on use and development imposed by this Agreement shall be binding

upon all successors in interest in the Property unless and until the City alters or eliminates such

restrictions in the course of the Citys actions as zoning authority
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18 SEVERABILITY

A If any provision of this Agreement is held by a court ofcompetent jurisdiction to be

invalid or otherwise unenforceable such holding shall not affect the validity or enforceability of any

other provision ofthis Agreement unless the holding so states

19 POLICE POWER AND SOVEREIGN IMMUNITY NOT WAIVED

A Nothing contained in this Agreement shall be construed as a waiver ofor contract

with respect to the regulatory and permitting authority of the City as it now or hereafter exists under

applicable laws rules and regulations Further nothing contained in this Agreement shall be construed

as a waiver of or attempted waiver by the City of its sovereign immunity under the constitution and

laws ofthe State ofFlorida

20 COMPLETE AGREEMENT

A This Agreement represents the complete understanding by and between the parties

with respect to the development and continued use of the subject Property Any and al prior

agreements between the parties with respect to any subject comprehended by this Agreement is hereby

voided and superseded by this Agreement Any amendment to this Agreement shall be in writing and

signed by the City and the Owner

Signatures on following page
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IN WITNESS WHEREOF the parties hereto attached their hands and seals on the

dates set forth below

Signed sealed and delivered

In the presence of

Witness I

Prin Name of Witness I

Witness 2

Print Name of witness 2

CITY OF NEW SMYRNA BEACH
a Florida Municipal Corporation

By
Adam Barringer Mayor

By
Johnny Bledsoe Ciry Clerk

Dated

APPROVED AS TO FORM AND CORRECTNESS

As Attested to

By
City Attorney Frank B Gummey III
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Signed Sealed and Delivered in the

Presence of

Witness 1

Print Name ofWitness I

Witness 2

DEVELOPERPROPERTY OWNER

NEW SMYRNA BEACH MARINA

HOLDINGS LLC

By Tim Phillips Managing Member

Print Name ofWitness 2 Dated
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STATE OF FLORIDA

COUNTY OF VOLUSIA

The foregoing instrument was acknowledged before me this day of 2013 by
ADAM BARRINGER and JOHNNY BLEDSOE Mayor and City Clerk respectively of The City
of New Smyma Beach Florida a chartered municipal corporation on behalf of the City They are

personally known to me and did not take an oath

Seal

Notary Public
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STATE OF FLORIDA

COUNTY OF

The foregoing instrument was acknowledged before me this day of 2013 by
TIM PHILLIPS Managing Member of NEW SMYRNA BEACH MARINA HOLDINGS LLC

He is personally known to me and did not take an oath

Seal

Notary Public
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EXHIBIT A

LEGAL DESCRIPTION
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EXHIBIT A

LEGAL DESCRIPTION

ALL OF LOTS i AND 2 AND THE SOUTHERLY ONEHALF12 OF LOT 4 TOGETHER WITH AN EASEMENT
FOR INGRESS AND EGRESS OVER THE NORTHERLY ONEHALF 12 OF SAID LOT 4 ALL LYING WITHIN
BLOCK 5 NORTH CAUSEWAY SUBDIVISION ACCORDING TO THE MAP OR PLAT THEREOF AS RECORDED
IN PLAT BOOK 11 PAGE 209 PUBLIC RECORDS OF VOLUSIA COUNTY FLORIDA EXCEPTING THEREFROM
THAT PART OF THE ABOVEDESCRIBED PROPERTY LYING WITHIN THE RIGHTOFWAYOF STATE ROAD

40 TOGETHER WITH ANY AND ALL LITTORAL AND RIPARIAN RIGHTS THEREUNTO APPERTAINING IF
ANY

ANO

LOT 3 BLOCK 5 NORTH CAUSEWAY SUBDIVISION MAP BOOK 11 PAGE 209 PUBLIC RECORDS OF

VOLUSIA COUNTY FLORIDA

AND

THE NORTH ONEHALF12OF LOT 4 BLOCK 5 NORTH CAUSEWAY SUBDIVISION MAP BOOK 11 PAGE

209 PUBLIC RECORDS OF VOLUSIA COUNTY FLORIDA
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EXHIBIT B

CONCEPTUAL DEVELOPMENT PLAN
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EXI3IBIT F

CONCEPTUAL SIGN ELEVATION DRAWINGS
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CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVICES

PUD412NEVV SMYRNA HARBOR
MARINA PUD

MARCH 4 2013

I Background

A Applicant Tim Phillips 3701 Olson Drive Daytona Beach FL 32124

B Property Owner New Smyma Beach Marina Holders LLC 3701 Olson

Drive Daytona Beach FL 32124

C Request Rezoning from CM Commercial Marina to PUD Planned Unit

Development and approval of the New Smyma Harbor Marina PUD
Master Development Agreement and Conceptual Development Plan

D Site Data The subject property consists of approximately 43 acres and
is generally located on the south side of the North Causeway east of

Boatyard Street and west of Marina Bay Drive see location map attached
as Exhibit A

E TAX ID s 7417010500100010741701050030741701050031
741701050040741701050041

I1 Findings

A The subject property is an approximately4acre riverfront site consisting
of five separate parcels The site was previously developed with a marina

use including a retail component and was also used fora wholesale

fishing business

B In October 2007 the Planning and Zoning Board approved a site plan
application to allow construction of a 69396square foot boat storage
building containing 264 dry slips a5854square foot clubhouse with 192

seats and a swimming pool 31 wet slips and associated infrastructure

improvements on the subject property Both the dry stack storage building
and the clubhouse would have been 45 feet tall A total of 140 parking
spaces were proposed as part of the approved site plan That site plan
which would have expired in October 2009 received two twoyear
extensions due to legislation passed by the Florida State Legislature
This site plan now expires in October 2013

C In 2012 the property owners submitted applications to the City for the

following

a Amend the Marina future land use category to allow residential
units at a density of up to eight units per acre

A1
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LPAPLANNING AND ZONING BOARD
PUD412NEW SMYRNA HARBOR MARINA PUD

MARCH 4 2013

1 b Rezone the property from CM Commercial Marina to PUD
2 Planned Unit Development
3 c Variance application to waive certain landscaping and signage
4 requirements and to allow an8foot tall wall with 12foot tall accent

5 pilings
6 d Site plan application to allow the property to be developed with 21

7 singlefamily detached homes a 256seat restaurant a marina and

8 ships store and a21space dry stack boat storage building
9

10 D The amendment to the Marina future land use category has been
11 approved by the City Commission and the Florida Department of

12 Economic Opportunity The site plan was reviewed by the Plan Review

13 Committee on December 7 2012 The requested variances are

14 scheduled for Planning and Zoning Board review at the March 4 2013
15 meeting
16
17 E Work is currently permitted on the property to build the docks and fuel
18 tanks to accommodate 31 wet slips Additionally the property owner has

19 received approval to clear and grade the site based on the approved
20 2007 site plan However additional clearing and grading activities will be

21 required once the most recent site plan application is approved
22

23 F The subject properties have a Future Land Use FLU designation of

24 Marina and are currently zoned CM Commercial Marina As part of the
25 request to rezone the property to PUD Planned Unit Development the

26 applicant has prepared the New Smyrna Harbor Marina PUD Master

27 Development Agreement and Conceptual Development Plan Exhibit B
28
29 G The surrounding future land use existing uses and zoning are as follows

30 North across the North Causeway
31 Future Land Use Commercial

32 Existing Land Use Commercial
33 Zoning B2 Neighborhood Business District and B6A
34 Limited Medical Professional

35
36 South
37 Future Land Use NAIndian River
38 Existing Land Use Water

39 Zoning NAIndian River

40
41 East

42 Future Land Use Marina

43 Existing Land Use SingleFamily Residence

44 Zoning CM Commercial Marina

45

46 West across Boatyard Street
47 Future Land Use Recreation

48 Existing Land Use Municipal Boat Ramp
49 Zoning B2 Neighborhood Business and R Recreation

A2
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LPAPLANNING AND ZONING BOARD

PUD412NEW SMlRNA HARBOR MARINA PUD

MARCH 4 2013

1 OVERALL DEVELOPMENT PLAN AND PERMITTED USES
2

3 H The Master Development Agreement MDA would allow the properties to
4 be developed with a mix of residential and nonresidential uses The

5 development proposal includes 21 singlefamily detached homes a 256
6 seat restauranttiki bar a marina and ships store and a 21space dry
7 stack boat storage building
8
9 I In order for the MDA to be compliant with the Citys Land Development

10 Regulations LDR the Planning and Zoning Board must approve the
11 requested variances Per Florida Statutes and information provided by
12 the City Attorney a development agreement cannot be used to
13 circumvent or waive requirements of the LDR Therefore the applicant
14 has submitted variance requests for the following
IS

16 Allow an 8foot fence with 12foot accent pilings in lieu of the
17 maximum 6foot tall fence allowed by code

18 Allow palms and other tropical vegetation to be used to replace
19 hardwood trees and specimen trees

20 Waive the requirement to preserve specimen treesonsite

21 Allow more than 6 inches of fill in the required setback areas

22 Allow the minimum permitted grade elevations referenced in the
23 proposed Master Development Agreement MDA
24 Allow signage in excess of that permitted by the Land Development
25 Regulations LDR
26 Allow roof signs
27 Allow signage visible from the Intracoastal Waterway
28
29 These requests are discussed in further detail in the staff report for the
30 variance Of the eight submitted variance requests staff has determined

31 that two of the requests are not required and two of the requests cannot

32 be granted because the Board does not possess the power to approve
33 them Staff has recommended denial of the remaining variance requests
34 This will require amendments to the MDA to revise language related to

35 signage
36
37 J The subject property will be subdivided into four separate areas Marina
38 Village Residential RestaurantTiki Bar Marina Commercial and Dry
39 Stack Storage Additionally the conceptual plan includes a Village
40 Green area that is intended for special event use

41
42 K In addition to the onsite improvements the property owner is also

43 proposing to work with the City to pave Boatyard Street provide
44 additional landscaping within the Boatyard Street rightofway and to

45 underground utilities within Boatyard Street from the North Causeway to

46 the river

47
48

A3
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LPAPLANNING AND ZONING BOARD
PUD412NEW SMYRNA HARBOR MARINA PUD

MARCH 4 2013

1 LANDSCAPING AND TREE PRESERVATION
2 L As discussed above the applicant has received approval to clear and
3 grade the site based on the 2007 site plan That site plan which met all
4 code requirements with regard to tree replacement including the
5 replacement of specimen trees with like species Section 6040416
6 LDR details minimum standards regarding tree replacement This section
7 contains a list of trees that shall be planted to meet minimum tree
8 requirements and as replacement trees Specimen trees must be
9 replaced with trees of like species Palm trees may only be used to

10 replace up to onethird of the crosssectional area of the hardwoods that
11 are removed However the owners are proposing to replace all the

12 removed trees including hardwoods and specimen trees with palms and
13 other tropical vegetation Staff has recommended denial of this variance
14 request If the Board denies the variance request the Master
15 Development Agreement Conceptual Development Plan and final site
16 plan must be revised to show that all tree replacement requirements will
17 be met
18
19 M As also discussed above the property will be subdivided into four
20 separate areas Marina Residential Marina Commercial Dry Stack
21 Storage and RestaurantTiki Bar Additionally the Marina Residential
22 Area will be further subdivided into 21 singlefamily residential lots
23 Section 100600C2LDR requires that a minimum of 15 of the
24 development be set aside for tree preservation areas Additionally
25 because the property will be subdivided Section 100600C3 LDR
26 requires that 50 of all specimen trees or 7 trees be saved As stated
27 above the property owners are proposing to remove all the trees from the
28 site and replace them with palms and other tropical vegetation If the
29 Board denies the variance request the Master Development Agreement
30 Conceptual Development Plan and final site plan must be revised to show
31 that all specimen tree preservation requirements will be met

32
33 SIGNAGE
34 N As part of the MDA the applicant has included language that would allow
35 the following signs
36

37 Marina Commercial Area
38 o One 48 SF wallroofsign facing Boatyard Street
39 o One 48 SF roof sign facing the Indian River
40 o One 15 SF wall sign on the east side of the building
41 o One 120 SF sign on the marina dock area facing the
42 Indian River

43 Dry Stack Area

44 o Three 250 SF wall signs facing Boatyard Street
45 North Causeway and the Indian River

46 RestaurantTikiBar Area

47 o One 150 SF roof sign facing the Indian River
48 o One 60 SF roof sign facing the Indian River
49 o One 60 SF wall sign facing the North Causeway

A4

Regular Meeting - March 26, 2013

Page 433 of 631



LPAlPLANNING AND ZONING BOARD
PUD412NEW SMYRNA HARBOR MARINA PUD

MARCH 4 2013

1

3

4

5

6
7
8

9
10

11
12
13

14
15
16

17
18

19
20

21
22

23
24
25

26
27

28

29

30

31
32

33

34
35
36
37

38
39
40
41

42
43

44
45
46
47

48

o One 18foot tall 100 SF monument sign with a4foot
decorative base total of 22feet in height at the
northwest corner of the site

Marina Village Residential Area

o Two 80 SF wall signs facing the North Causeway
Directional sign of up to 4 SF in copy area

Neon accent lighting on buildings

Section 60412F8 LDR states that unless specifically specified
otherwise no more than a total of three signs shall be erected or

maintained per premises Additionally the total copy area of the signs
shall not exceed the maximum permissible area specified in the code
The threesignperpremises limitation applies to all properties within the

City However the LDR does not specify a maximum allowed copy areas

for signs within PUDs instead allowing developers to negotiate copy area

on a casebycase basis

The number of signs proposed in the RestauranUTiki Bar Area and the
Marina Commercial Area exceed the maximum number allowed by code

and the applicant has requested a variance to allow additional signs

O With regard to the copy area proposed for the signs this is subject to

negotiation When reviewing negotiated requests for signage staff

typically recommends utilizing standards that are close to what is

permitted by code In this case if the property had retained its CM
Commercial Marina zoning designation the following signs would be

permitted

Maximum of three signs per premises
Maximum wall sign copy area of 100 SF

Maximum monument sign copy area of 4 SF for each lineal foot of

building frontage up to a maximum of 100 SF

Maximum monument sign height of 10 feet

Residential signs one subdivision sign with a maximum height of 4

feet above the adjacent road grade and a maximum copy area of
60 square feet

The proposed signage exceeds the maximum copy areas and quantities
that would be permitted under conventional zoning While staff
understands that the MDA is a negotiated agreement the proposed
signage should be relatively consistent with the Citys sign regulations
Additionally roof signs and signs visible from the river are prohibited by
code Unless the applicant applies for and the City Commission

approves amendments to the LDR to allow those types of signs they
cannot be permitted Therefore staff would recommend that signage be

limited to the following

Marina Commercial Area
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3
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44
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o One 48 SF wall facing Boatyard Street
o One 48 SF wall sign facing the North Causeway
o One 15 SF wall sign on the east side of the building

Dry Stack Area

o Two 100 SF wall signs facing Boatyard Street and

the North Causeway
RestaurantTikiBar Area

o One 100 SF wall sign facing the North Causeway
o One 50 SF wall sign facing Boatyard Street

o One 15foot tall 100 SF monument sign including a

4foot decorative base at the northwest corner of the

site

Marina Village Residential Area

o Two 80 SF wall signs facing the North Causeway
Directional sign of up to 4 SF in copy area

Neon accent lighting on the buildings should be prohibited

OTHER ITEMS

P Per Article V LDR the developer must preserve a minimum of 30 of the

PUD as open space Thus the43acre site would require a total of 129
acres of open space Open space is defined as the portion of net land

area not used for street rightofwayoffstreet automobile parking and

driveways offstreet loading and maximum building lot coverage
Bicycle walking and jogging paths and other recreational facilities
plazas undevelopable lot areas and stormwater management areas

outside ofrightofways shall be considered open space Based upon the

Conceptual Development Plan included as Exhibit B to the MDA this

requirement will be met by the reservation of152acres of open space

O Because the PUD will also contain a residential component the LDR

requires that of the open space provided 35 of that area be utilized as

common open space In this case a total of 057 acres of common

open space must be provided Common open space is defined as a

commonly owned area of land reserved primarily for the leisure or

recreational use of the owners of a residential development Community
pools golf courses parks and other outdoor spaces intended for use by
the residents of a PUD shall be considered common open space Based

upon the Conceptual Development Plan this requirement will be met by
the reservation of081 acres of common open space

R The proposed Master Development Agreement and Conceptual
Development Plan was reviewed by staff at the October 5 2012 Plan

Review Committee PRC meeting Based upon comments provided by
staff the applicant revised the agreement and plan and resubmitted these

documents in January 2013 Additional revisions were made to the

agreement and conceptual plan and revisions were resubmitted on

February 1 2013 As of the date this report was prepared only Police

Department staff have signed off on the revised MDA and CDP A list of

outstanding comments has been received from Planning These
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1 comments are attached to this report as Ezhibit C No outstanding
2 comments have been received from Engineering Landscaping Building
3 Horticulture Public Works or the Utilities Commission staff A condition of
4 approval should be that all outstanding comments are addressed prior to
5 scheduling this item for first reading before City Commission
6
7 S The subject property is located within the North Causeway Neighborhood
8 as established in the Future Land Use Element of the Citys
9 Comprehensive Plan The existing conditions as of 2010 in the North

10 Causeway Neighborhood are described below
1

12 The North Causeway Neighborhood which connects the
13 mainland to beachside New Smyma Beach provides
14 several redevelopment opportunities including the City
15 owned Administrative Office Building site and the former
16 New Smyrna Beach High School site A North Causeway
17 study was completed in 2004 However the
18 recommendations contained in the study were never

19 implemented
20
21 The pavement within the North Causeway has been
22 widened to three 3 lanes with a center tum lane which
23 facilities uninhibited traffic flow There may be opportunities
24 to replace the center turn lane with landscaped medians
25 through coordination with the Florida Department of
26 Transportation There are frontage roads along portions of
27 the causeway which provide good access to developments
28 along the corridor While much of the North Causeway is

29 developed there are still some vacant parcels and
30 opportunities for redevelopment The Florida Wildlife

31 Commission has obtained a Volusia County ECHO grant to

32 demolish some buildings at the old high school site and to
33 renovate the remaining buildings The site will be used as a

34 fish hatchery and will also house the Marine Discovery
35 Center and Artists Workshop
36
37 The commercial areas along the north side of the causeway
38 are separated from the singlefamily residential development
39 to the north by a canal that connects to the Intracoastal
40 Waterway Periodically traffic flow on the North Causeway
41 is interrupted due to the drawbridge which must be raised

42 to accommodate large boats traveling on the Intracoastal

43 Waterway
44

45 Anticipated future conditions as of 2010 in the North Causeway
46 Neighborhood are also described below

47

48 The North Causeway Neighborhood which is on both sides

49 of State Road 44 connecting Washington Street on the
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mainland to Flagler Avenue on the beachside provides
several redevelopment opportunities including the City
owned Administrative Office Building site the former Food

Lion shopping center and the former New Smyma beach

High school site There are numerous vacant parcels and

opportunities for redevelopment The Wildlife Foundation of

Florida in partnership with the Fish and Wildlife

Conservation Commission and the City has obtained a

Volusia County ECHO grant to demolish some buildings at
the former high school site and to renovate the remaining
buildings The Mosquito Lagoon Marine Enhancement
Center will house the Marine Discovery Center and Artists

Workshop and eventually include a sport fish hatchery

Periodically traffic flow on the North Causeway is

interrupted due to the drawbridge Boat ramp parking
demand exceeds available facilities and will need to be

accommodated as vacant parcels are redeveloped

T The Citys Comprehensive Plan also provides guidelines as to what type
of development should occur in this area of the City Staff has found the

proposed amendment to be in compliance with the following Goals
Objectives andor Policies

Future Land Use Element

Goal 1 Sustainability Objective 1 Energy Efficiency Promote

compact mixeduse and energy efficient development arranged to

encourage pedestrians bicycle and transit use leading to a more

sustainable community and a reduction in greenhouse gases

GHGs
Goal 1 Sustainability Objective 1 Policy k Promote the

redevelopment of brownfield and grayfield sites to reduce distances

between destinations and relieve pressures for Greenfield

development
Goal 1 Sustainability Objective 2 Policy e Encourage a mix of

land uses and expand housing choices by developing areas of infill

or underutilized vacant land within the City
Goal 2 General Land Use Pattern Objective 8 Policy f

Encourage the development of mixeduse facilities which are

compact pedestrianscale and make efficient use of utilities

Goal 5 Residential Development and Neighborhoods Objective 1

Policy d The City shall encourage residential land uses and

developments which have a greater potential to support mass

transit within designated public transportation corridors with priority
given to developments that will bring the greatest increase in transit

ridership
Goal 6 MixedUse Development Provide for mixeduse

development that creates an attractive and functional mix of living
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1 working shopping and recreational activities provides for energy
2 efficient land use patterns compact development urban infill and
3 redevelopment and supports amultimodal transportation system
4 Sanitary Sewer Potable Water Solid Waste Drainage and Natural
5 Groundwater Aquifer Recharge Element
6 Sanitary Sewer Goal Objective 4 To discourage urban sprawl by
7 maximizing use of existing facilities
8 Public School Facilities Element
9 Concurrency Goal Objective 1 The City of New Smyrna Beach

10 through coordinated planning with the Volusia County School
11 Board and implementation of its concumency management system
12 shall ensure that the capacity of schools is sufficient to support
13 residential subdivisions and site plans at the adopted levelof
14 service standard within the period covered by the five 5 year
15 schedule of capital improvements These standards and the
16 concurrency management system shall be consistent with the
17 Interlocal Agreement approved by the School Board and the local
18 governments in Volusia county
19 Economic Development Element

20 Goal 1 Objective 5 Policy b Revitalize the Citys traditional
21 downtown areas building upon architectural recreational and
22 historical resources to attract residential tourrelated and business
23 development
24 Future Land Use Element

25 Goal 1 Sustainability Objective 7 Policy d maintain citywide
26 densities to ensure that beachside residents can be evacuated
27 consistent with the Hurricane Evacuation Plan
28 Coastal Management Element

29 Goal 5 Objective 1 Evacuation of Population Maintain the
30 clearance time for the evacuation of the population in the Hurricane
31 Vulnerability Zone at 6 hours based on alevelofservice standard
32 Dduring time of hurricane or any category storm

33 Recreation and Open Space Element

34 Goal 1 Objective 6 Policy c The City will encourage via the

35 development review and approval process the voluntary dedication

36 of land and property to provide access to public waterways and
37 designated scenic areas

38

39 U Almost all of the subject property is located within the Coastal High
40 Hazard Area The Coastal High Hazard area is defined as the area below
41 the elevation of the Category 1 storm surge line as established by a Sea
42 Lake and Overland Surges from Hurricanes SLOSH computerized storm
43 surge model In other words lands within the Coastal High Hazard Area

44 nay be subject to flooding even during a Category 1 storm surge due to
45 their low elevations Per the Citys Comprehensive Plan the City must

46 coordinate with Volusia County Emergency Management to ensure that
47 new development does not increase evacuation times above six hours
48
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1 As discussed above the City recently amended the Comprehensive Plan
2 to allow residential units at a density of up to 8 dwelling unitsacre in the
3 Marina land use category As part of the amendment Volusia County
4 Emergency Management modeled the impacts on the evacuation times
5 within the Coastal High Hazard Area The model showed that evacuation
6 times would not be negatively impacted by this change
7
8 The subject property has already been programmed into the evacuation
9 time model based on a maximum of 8 units per acre The requested 21

10 residential units fall below that 8unit per acre density limit so there would
11 not be any negative impacts to the evacuation times Staff has verified
12 that all required parking for the residential units will be provided onsite
13
14 V In addition to compliance with the Comprehensive Plan and Land
15 Development Regulations staff reviewed the proposed development
16 agreement amendment against the recommendations contained in the
17 2004 North Causeway Area Study The subject property is included in the
18 Marina Crescent area However the majority of the recommendations
19 related to the Marina Crescent are focused on the Cityowned properties
20 The North Causeway Area Study does state that limited amounts of
21 residential development may be permitted on privately owned properties
22
23 W The study also recommends that buildings should be relatively narrow and
24 oriented on a northsouth axis to maintain sight line from the roadway to
25 the waterway The study also states that ideally at least 40 of the
26 total site frontage should remain transparent between the street edge and
27 the waterfront Based on the proposed conceptual development plan this
28 ideal recommendation does not appear to be met If the Planning and
29 Zoning Board approves the variance to allow an eightfoot tall wall with
30 12foot tall access pilings the site line will be even further reduced
31
32 X Article V LDR allows Planned Unit Developments to reduce parking by
33 up to 25 of the required number of spaces to encourage uses that
34 share parking or promote pedestrian activity The property owner is
35 proposing to utilize this provision All parking required after the 25
36 parking reduction is applied will be provided onsite This will be

37 accomplished through a parking lot individual parking for each residential
38 unit and parallel parking spaces along the access drive in the Marina
39 Residential Area While the number of parking spaces technically meets

40 code requirements staff has concerns about how allowing employees or

41 valet parking in the parallel spaces in the gated residential portion of the
42 PUD will work in reality
43

44 Recommendation
45 Staff recommends that the Planning and Zoning Board recommend the City
46 Commission approve the requested rezoning and approve of the New Smyrna Harbor
47 Marina Planned Unit Development Master Development Agreement and Conceptual
48 Development Plan with the following conditions

49
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1 If the Board denies the variance request the Master Development Agreement
2 Conceptual Development Plan and final site plan must be revised to show that all
3 tree replacement requirements will be met
4 2 If the Board denies the variance request the Master Development Agreement
5 Conceptual Development Plan and final site plan must be revised to show that all
6 specimen tree preservation requirements will be met

7 3 If the Board denies the variance request the Master Development Agreement
8 Conceptual Development Plan and final site plan must be revised to show that
9 the fence height limitations are met

10 4 Signage be limited to the following
11 Marina Commercial Area

12 One 48 SF wall facing Boatyard Street
13 One 48 SF wall sign facing the North Causeway
14 One 15 SF wall sign on the east side of the building
15 Dry Stack Area

16 Two 100 SF wall signs facing Boatyard Street and the North Causeway
17 RestaurantTikiBar Area

18 One 100 SF wall sign facing the North Causeway
19 One 50 SF wall sign facing Boatyard Street

20 One 15foot tall 100 SF monument sign including a 4foot decorative
21 base at the northwest comer of the site
22 Marina Village Residential Area
23 Two 80 SF wall signs facing the North Causeway
24 Directional sign of up to 4 SF in copy area

25 Neon accent lighting on the buildings should be prohibited
26 4 The revised Traffic Impact Analysis must be reviewed and approved by the Citys
27 traffic consultant before scheduling this item for City Commission review
28 5 All outstanding staff comments are addressed and all Plan Review Committee
29 members sign off on the site plan This must be completed prior to scheduling
30 this item for City Commission review
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Exhibit B

Document Prepared By
Glenn D Storch Esquire
GLENN D STORCIiPA
420 South Nova Road

Daytona Beach FL 32114

Return recorded document to

City of New Smyrna Beach Records Clerk
210 Sams Avenue
New Smyrna Bench FL 32168

MASTER DEVELOPMENT AGREEMENT FOR
NEW SMYRNA HARBOR MARINA

The CITY OF NEW SMYRNA BEACH FLORHA a chartered municipal

corporation located in Volusia County Florida the City and NEW SMYRNA BEACH MARINA

HOLDINGS LLC Developer and Owner hereby agree and covenant and bind their heirs

successors and assigns as follows

1 OWNERSHIP OF THE PROPERTY

A The property that is subject to this Agreement consists of approximately 403

acres of real property hereinafter the Property and is described in Exhibit A attached hereto and

by reference made a part hereof The Developer intends to subject the Property to the conditions and

restrictions of this Agreement and the City intends to permit development of the Property in

accordance with the terms of this Agreement The Property is under the sole ownership of NEW

SMYRNA BEACH MARINA HOLDINGS LLC

2 DEVELOPMENT PLAN

A Development of the Property shall be controlled by the terms of this Agreement

and to the extent not in conflict with this Agreement the New Smyma Beach Land Development

Regulations LDR and City of New Smyrna Beach Code of Ordinances including the regulations

contained therein The Developer has designated the Property as NEW SMYRNA HARBOR

MARINA
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B The Property shall be developed as a mixed use commercial marina development as

shown on the Conceptual Development Plan which is attached hereto and incorporated herein as

Exhibit B The City and Developer acknowledge the importance of developing the property as part

of a significant North Causeway corridor The Property shall generally be developed as depicted on

the Conceptual Development Plan In case of conflict between any textual provision of this

Agreement and the Conceptual Development Plan the textual provision shall govern If this

development agreement or the Conceptual Development Plan fails to address a particular subject or

requirement the requirements of the applicable City ordinances in effect at the time of development

plan approval shall control Failure of either to address a particular permit condition term or

restriction shall not relieve the Developer of the necessity of complying with the law governing said

permitting requirements conditions terms or restrictions Density of use and compliance with all land

development code provisions will be determined at the time of approval of this MDA and all parties

agree that subdivision of the site will only occur subsequent to the construction of the Phase 1

infrastructure The Conceptual Development Plan is conceptual only and the plan may be adjusted by

the developer in cooperation with Staff as the parties proceed through the final Site Plan provided

same complies with the maximum area and other terms provided herein Accordingly the following
site data is provided

Total Project Area 403 acres

Residential Area

Marina Commercial Area

RestaurantTikiBar Area

Dry Stack Area

Maximum Residential Density 8 units per acre However the project will contain amaximum of

21 Units on403 acres for adensity of522

Open Space Required 30

Residential Common Open Space Required 35ofrequired Open Space
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Minimum Residential Lot Size

Maximum Impervious Lot Coverage

2000 sq ft

85

not including wood decks
which will not be covered

except for sun shadessails

Maximum Building Coverage

Maximum Building Height Proposed

Project Perimeter Setbacks

Front

70

57 feet for dry stack area

35 feet for all other structures

30 feet

Rear 0 feet waterfront
Front Boatyard Strw 5 feet with the exception provided below

Side East see section7G4 10 feet

For the Dry Stack Area and Forklift Area azero 0 foot buffer and setback is permitted along the

Boatyard Street rightofway

The setback between the dock construction and the perimeter of the city submerged land lease

shall be aminimum of four 4 feet

No Setbacks or buffers within the interior of the project are required

Project Landscape Buffers
Front IS feet

Front Boatyard Strw

Rear

Side

5 feet with the exception provided below

0 feet waterfront

10 feet

However for the Dry Stack and Forklift Areas a zero 0 Foot setback is permitted
along the Boatyard Street rightofway

C The Developer will plat the property in accordance with the City of New Smyma

Beach Land Development Regulations into four major lots Marina Village Residential Area Marina
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Commercial Area Dry Stack Area and RestaurantTiki Bar Area as shown on the Conceptual

Development Plan Common Areas for such areas shall also be designated The residential area shall

be permitted to be platted or subdivided into twentyone 21 zero lot line single family residential lots

As part of the development process the development will be serviced with public utilities and if

necessary provide shared access to the rightofwayknown as State Road 44 North Causeway and to

service road easements

D The parties acknowledge that compliance with the New Smyma Beach Land

Development Regulations may necessitate modification of the Conceptual Development Plan Any

minor modifications to the Conceptual Development Plan which are not in conflict with the textual

provisions of this Agreement which do not increase the size density or intensity of the use by more

than 10 of the buildings square footage provided herein and does not conflict with any City

ordinances not superseded by this Agreement shall be deemed minor and may be approved without

formal amendment of this Agreement Minor amendments may include revisions to the Conceptual

Development Plan that may reconfigure the lot phase andor building layout so long as the modified

Conceptual Development Plan does not exceed by more than 10the building coverage depicted on

the Conceptual Development Plan Such modifications shall require the City Administrative Officials

written approval If the Developer is not satisfied with resolution of any problem or decision by the

City Administrative Official regarding such modification the Developer may appeal the decision to

the City Commission

3 PHASING

A Development of the property can be accomplished in two phases with all required

easements for development consistent with the Concept Plan recorded and all infrastructures servicing

the phases being constructed as required by each phase Tree mitigation as setforth in the

development agreement shall be as provided and shall include trees in the second phase Specifically

all perimeter landscape areas and tree plantings shall be placed within the first phase if possible

however the individual Residential area lots will be landscaped as each lot is developed with

completion of all tree mitigation on the individual residential lots to occur no more than five 5 years

from the approval date of this MDA Bonding will remain in place until completion of the second

phaseall individual lots when all tree mitigation should be complete Individual storm water systems
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shall be permitted but joint storm water may be required by Developer Shared facilities including

utility service and the like shall be constructed as part of the overall infrastructure constructed as

required for each phase of development These improvements must be constructed prior to any

certificate of occupancy for each phase However the individual residential lots may be developed

and a certificate of occupancy may be issued for each residence constructed without the necessity of

completing all landscaping on the remaining residential lots Required cross access and utility

easements shall be recorded in the Public Records of Volusia County

B Development of the project can occur in any sequence provided that a final site plan

development order has been granted Parking areas and individual or joint stormwater shall be

constructed with the development of each individual parcel Where landscaped areas are bisected by

the proposed lot lines the first lot to develop shall construct the entire frontage landscaped area shared

by both lots including curbing planting and irrigation Note that this responsibility does not extend

more than 15 ft from the bisecting lot line onto any undeveloped lot

4 CONFORMANCE WITH COMPREHENSIVE PLAN

A The City has determined that the Property is suitable in size location and character

for the uses proposed that the uses proposed meet the needs ofthe City and that the uses proposed are

consistent with the Comprehensive Plan of New Smyrna Beach Florida

5 PERMITTED USES

Attached dwellings

Commercial Marina and all uses incidental thereto

Dry Storage of Boats

Restaurants types A B D and Tiki Bar service of alcoholic beverages

and outdoor entertainment consistent with the hours of said business operations

Residential Single Family with Common Areas

Short Tenn Rentals

Retail Sales and Services

Special Events as pennitted individually
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6 PUD INFRASTRUCTURETRANSPORTATION

A Access easements and utility easements for utilities to lots within the Development

shall be owned by the Developer andor the property owners association their successors and assigns

subject to dedications of easement and rights of ingress and egress in favor ofthe City andor Utilities

Commission for the purpose of owning and maintaining utilities located within the Property The

access easements shall be constructed to City andor Utilities Cottunission standards The Developer

aclmowledges for itself its successors and assigns that the access easements are private and shall be a

private responsibility without recourse to the City andor Utilities Cormission The exception to this

limitation shall be when the City andor Utilities Commission through its agents designees or assigns

shall damage facilities including pavement within the Property in the course of repairing replacing or

enlarging City andor Utilities Commission owned or dedicated utility lines In that event the City

andor U61i6es Commission shall repair the area in a workmanlike fashion Parking areas within the

PUD maybe subject to cross access easements Based upon landscape plans and mixed use activities

Developer is entitled to a 20 parking reduction Further parking will be addressed pursuant to LDR

Standards

B The Developer will build or provide for the construction of stormwater water

sewer and reuse waterlines as well as electric and fiber conduits to City andor Utilities Commission

specifications and upon acceptance by the City andor Utilities Commission the lines and conduits

shall be dedicated to the City andor Utilities Commission together with all easements and permits

necessary for the City andor Utilities Commission to maintain and operate the utility systems located

on the lots The water sewer and reuse waterlines if reuse service is available and the electric and

fiber conduits shall be located and built in the drive easement area or designated for common area use

as provided on the attached Concept Plan

C Stonnwater drainage will be constructed for the development within the Property

All storm water retention will beheld on site and the stornn water retention facility will be maintained

by the Property Owners Association at a level consistent with the standards and permit conditions of

the appropriate agency Florida Department of Enviromnental Protection or St Johns Water

Management District Such conditions may include maintenance of the stormwater system by a

Property Owners Association Collection and transmission facilities on a lot shall be located pursuant
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to site development plan approval for the individual lot and structures located thereon The stormwater

from each lot shall be directed to the approved storm water facilities

7 ARCHITECTURALDESIGNSTANDARDS

The purpose of the azchitectural guidelines contained herein is to promote design treatments

that enhance the visual appearance of development ensure compatibility of buildings and create a

strong community image and identity and to protect community aesthetics These guidelines shall

apply to the development of the property except where they are superseded or conflict with the

Conceptual Development Plan or other sections ofthe Master Development Agreement

A Aaplicability

1 Uses These design standards shall apply to all uses provided herein

B Site Plan Design Standards

1 Site Layout Site layouts shall be as provided in the Concept Plan attached

hereto as Exhibit B

C Architectural Design Standards

1 Building Design Buildings shall have architectural features and patterns

that provide visual interest from the perspective of the public Buildings shall include

designs based on a Caribbean theme as provided in the attached elevations for

residential cottage design retail azea design restaurant and barlounge design attached

hereto as Composite Exhibit C

2 Exterior Materials

a Materials selected for buildings should have quality and stability in terms of

durability finish and appearance and in promoting theCazibbean theme

b Exterior building materials that are encouraged include masonite lap siding

stucco brick tin and stone as provided in the elevations attached hereto as

Exhibit C

3 Colors

Color has one of the strongest visual effects of all elements ofbuilding design

Therefore colors shall be selected to ensure harmony of the building with

adjacent structures
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a A wide selection of low reflectance exterior colors should be utilized to

promote variety and diversity

4 Corporate Design National corporate chains that typically design their

buildings to read as signage shall modify then designs to comply with the requirements

ofthis article

D Site Circulation and Access Safe comfortable and consistent pedestrian

connections are required as set forth herein and therefore driveway and sidewalk access

is as provided in Exhibit B in addition

1 Bicycle parkingstorage shall be incorporated

2 Crosswalks are required wherever a pedestrian walkway intersects a

vehicular area All crosswalks shall be aminimum of five feet wide and shall be paved

with concrete modulaz paving integrally colored poured concrete or striped asphalt all

complying with ADA accessibility codes

3 In addition the use of joint access easements cross easements will be

provided

4 The requirement for a sidewalk in the Boatyazd Street rightofwaywill be

met by utilizing the sidewalk on the east side of the Marina Commercial Area parking

lot An easement will be granted to the public to use said sidewalk at any time

E OffStreet Parkine Standards While offstreet parking is necessary to

accommodate automobile demands it displaces a large percentage of the Citys open

space and separates structures from the main pedestrian concourses Therefore

Developer has provided shared pazking for uses in an aesthetically pleasing manner as

provided in the site plan attached hereto as Exhibit B and therefore is entitled to a

20 reduction in required pazking A cross parking easement will allow the

RestauranUTiki Bar Area and Dry Stack Area to use parking within the Marina

Commercial Area

F Service Utility Disalav and Storaee Areas Standards

1 Areas for outdoor storage if provided by approved site plan trash

collection and loading shall not be located adjacent to residential lots and shall be

located as provided on Exhibit B

Page 8 of 20

A20

Regular Meeting - March 26, 2013

Page 449 of 631



2 Utilities for development shall be located underground Utility boxes will

be screened from view of principal streets as well as pedestrian walkways and areas

where possible

G Landscaaine and Buffer Requirements

1 Landscaping shall provide a suitable setting for the development

architecture and also shall serve to create a unified tropical look to define outdoor

spaces to buffer from sound and weather to screen from view and to accentuate

building elements and vistas

2 Landscaping and grading shall be designed to enhance the presence of each

building

3 Additional fill material is permitted within the landscaping and setback

buffers right of way areas and building setbacks in order to enhance the planting

material and vegetative buffer

4 A special buffer area shall be created within first 110 feet from the

riverfront of the eastern side perimeter The Developer shall provide enhanced

landscaping within the 10 landscaping buffer as well as a landscaped terrace and

decorative aluminum pool railing No fencing within the 10 setback shall be higher

than four4 feet

5 There are no historic trees located on site In order to accentuate the

tropical Caribbean theme of the project Developer may use 100 palms rather than

hardwoods as tree replacement or mitigation

6 The parties have examined the trees required to be removed and the

substituted tropical vegetation and palms replacing same Developer has agreed to

provide such tropical vegetation and palms as provided in the Conceptual Landscape

Plan attached as Exhibit D In addition to the proposed landscape and tree

replacement plans and in lieu of any additional potential tree mitigation Developer

agrees to work with the City to pave the section of Boatyazd Street at existing

elevation adjacent to the subject property and to provide additional landscaping within

the Boatyard Street rightofwayas shown in the Conceptual Plan Said paving shall be

pursuant to aCity work order andor permit Further Developer shall rebuild the utility
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lines along Boatyard Street to be placed underground

7 As an enhancement to the city boat ramp area and entrance to the project

Developer agrees to provide additional landscaping area within city Boatyard Street

right of way area and agrees to provide for perpetual maintenance for said landscaping

and include such responsibility within the covenants and restrictions of the property

owners association

8 Allonsite and offsite landscaping that is provided by Developer will be

maintained by Developer in perpetuity Landscaping that is dead dying or

significantly diseased will be replaced by Developer within 90 days

H Architectural Consistency

1 All structures within the Property shall complement one another and

shall convey a sense ofquality and permanence

2 Lot function layout and architectural design and size of the buildings

thereon shall be coordinated once established by the function and layout of the first of

these lots to receive site development plan approval All such layout shall be as

provided in Exhibit B

3 All pazking lot lighting fixtures shall be consistent with respect to their

physical attributes design and appearance The specific design shall be established by

the type of parking lot lighting fixture constructed or installed in or on the firstof these

lots to receive site development plan approval Light is to be deflected from residential

areas and contained within the project

4 Elevations have been provided and attached hereto as Exhibit C and

construction shall be substantially consistent with these standards

8 SPECIFIC AREAS

A MARINA VILLAGE RESIDENTIAL AREA The residential area shall be an

integral part of the New Smyrna Harbor project TwentyOne21 single family homes

are permitted as part of the project The design for the homes shall be consistent with
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the Florida KeysCaribbean style homes provided in the elevations provided and

incorporated as Exhibit C Said residential azea shall not be open to the public

however pedestrian access shall be provided to connect the residential azea to the

public bike trail along the North Causeway the Manna Village common aeeas and the

project restauranUlounge area The roaddriveway system within said residential area is

private and shall be maintained by the property owners association The roaddriveway

system shall be permitted to have a minimum elevation ofseven feet 7 ft above sea

level

B MARINA COMMERICIAL AREA The Commercial azea contains the marina

docks Village Green retail area bait and tackle shop and any appropriate boat lifts and

equipment storage Vendors and tents will be permitted in this area during special

events The parkingdriveway access system shall be permitted to have a minimum

elevation of seven feet 7 ft above sea level

C RESTAURANTTIKIBAR AREA The Restaurant shall have a minimum of 150

seats and a maximum of 256 seats The Restaurant and Tiki Bar area shall be permitted

outdoor seating on the deck area along the waterfront and outdoor entertainment during

normal business hours The parkingfdriveway access shall be permitted to have a

minimum elevation of seven feet 7 ft above sea level

D DRYSTACK AREA The Dry Stack Area contains the dry dock structure for

storing boats and individual storage units The pazkingdriveway access shall be

permitted to have a minimum elevation of seven feet 7 ft above sea level

9 MARINA VILLAGE COMMON AREA Open Space areas within the Marina

Commercial and RestaurantPIikiBaz Areas may be used by Developer or his successor for special

events such as a Strikefish Tournament including display tents hospitality tents and vendors with the

approval of the special events committee Overflow parking if necessary shall be provided by

working with property owners in the North Causeway Area and shall be approved by the special
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events committee prior to said event Each event shall be required to obtain a separate permit from the

City prior to occurrence of such event The Developer through the committee review process shall

notify adjacent property owners ofspecial events

10 UTILITY MASTER PLAN

A Public utilities consisting of electric water wastewater and reuse water for the

Property or portion thereof and any applicable offsite infrastructure shall be obtained from the

Utilities Commission of New Smyrna Beach UC and shall be applied for built and conveyed in

accordance with Utilities Commission rules and standards requirements tariffs policies and

agreements prevailing at the time of Developers requested approval of a utilities agreements from

the UC Other utilities not provided by the UC shall be built in accordance with and consistent with

the City of New Smyma Beach Land Development Regulations standards Stormwater lift stations

and utilities are permitted in the rightofway area Utilities will run underground from the terminus

point along the North Causeway

11 SIGNAGE

A The PUD Development shall have a uniform sign program Monument wall and

supplementary signage for the Marina Commercial Area and Ships Store Restaurant and Tiki Baz

Area Dry Stack Area and the Marina Village Residential Area are permitted to have visual access to

State Road 44 North Causeway Boatyard Street and the Indian River Each lot Area shall be

pennitted monument signs wall signage and supplementary signage complying with the provisions

and requirements of the New Smyma Beach Land Development Regulations except as follows

1 In the Marina Commercial Area the ships store shall be permitted to have

one 1 fortyeight 48 squaze foot wallroofsign on the West side of the building facing Boatyazd

Street one 1 fortyeight48 square foot roof sign facing South toward the Indian River and one 1

fifteen 15 square foot wall sign on the East side of the building In addition the mazina dock area

shall be permitted one1 one hundred twenty 120 square foot sign facing the Indian River

2 In the Dry Stack Area three 3 project identification wall signs a maximum

of two hundred fifty 250 square feet per sign shall be permitted on the Dry Stack building facing

Boatyazd Street the North Causeway and the Indian River
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3 The RestaurantTiki Bar Area shall be permitted one 1 one hundred fifty

150 square foot roofsign facing the Indian River one1 sixty 60 squaze foot roof sign also facing

the Indian River and oneIsixty 60 square foot wall sign facing the North Causeway Additionally

one 1 one hundred 00 square foot monument sign maximum of eighteen 18 feet in height with

a four 4 foot decorative base and roof shall be permitted at the northwest corner of New Smyrna

Hazbor Marina

4 The Marina Village Residential Area shall be permitted two 2 eighty 80

squaze foot wall signs facing the North Causeway

5 Directional signage with each sign having an area of up to four 4 square

feet shall be permitted throughout the project Neon accent lighting on buildings shall also be

permitted The pedestal of each monument sign shall be constructed of the same materials as the walls

of the buildings on the respective lot A sign plan shall be permitted and approved prior to site plan

approval The colors of the sign face shall complement and coordinate with the appeazance of the

buildings on the respective lot However corporate logos and colors aze permitted Individual

residential lots will not be permitted to display signage

12 LOT DEVELOPMENT CRITERIA

A The terms of this Agreement shall be superior to the terms of the New Smyma

Beach Land Development Regulations and conflicting zoning or overlay regulations unless otherwise

specifically provided herein In the event a subject is not addressed in this Agreement the Land

Development Regulations shall control

B A Bike TraiUSidewalk already exists along the frontage of the project along State

Road 44 North Causeway and therefore the Developer shall be required to provide a four 4 foot

wide connection between the internal project pedestrian sidewalk and trail system and the existing bike

trail as shown on Exhibit B

13 PROPERTY OWNERS ASSOCIATION

A The Developer may form and incorporate anonprofit property owners association

as well as appropriatesubassociations the POA which will operate maintain and control subject

to other documents of record the common areas and common facilities including but not limited to
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the common private access ways bike paths sidewalks parking and lighting within the Property any

common storm water retention and drainage systems within the Property and the entrance areas to the

Property Each property owner will be required to become a member of the association by virtue of

purchasing a building site subject to the rules covenants and restrictions of the POA with

responsibilities and voting privileges prorated based upon gross building square footage constructed

The general scope and format ofthe POA documents and covenants and restrictions will be similaz in

concept to the documents of similar property owners associations in New Smnna Beach The

covenants and restrictions governing the Property and POA responsibilities shall be executed and

recorded in the Public Records of Volusia County Florida The POA will have a board ofdirectors to

legislate and govern the rules and orders of the POA The POA board will have the means and

authority to cany out and regulate the bylaws and restrictions governing the perpetual maintenance

operation and repairs of all common aeeas and facilities Notonlywill the board of directors be able to

regulate and govern the common area the board will also regulate each and every member requiring

the maintenance and service of his own individual building site The POA rules may be enforced by

fines and liens upon a members own property in order to maintain operate and service all common

facilities on the Property The POA will have authority to place a lien against individually owned

building sites in order to collect unpaid POA dues The POA will have the power and means to hire

supervise and regulate persons employed by them for the maintenance repair and operation of

common areas and facilities

B If the POA fails to perform the maintenance repair or replacement as necessary on

the stormwater retention and drainage facility the City shall have the right but not the obligation after

notice to enter upon the common area of the Property and to provide the maintenance repair or

replacement ofthe stormwater retention and drainage facility and shall have the right to lien all owners

of record in the Property for the cost of such maintenance repair and replacement as the City may

deem necessary

C Developer reserves for itself its successors and assigns the right to maintain and

operate separate Facilities within the Property which shall not be construed to be common facilities

owned by the property owners association If requested by the City and as otherwise needed for plat

improvements the Developer will provide easements and grants for the installation maintenance and

upkeep ofthe public utilities including water sewer and electricity The Developer may from time to
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time add additional covenants and restrictions or make changes in the Association bylaws as may be

required to guarantee that the project will be developed in accordance with the policies outlined in this

Agreement

14 COSTS

A No costs of development of the Property hereunder shall be borne by the City

unless the City specifically agrees in writing to assume such cost

15 EFFECTIVE DATE AND EXPIRATION

A This Agreement shall be effective upon approval by the City Commission The

Developer will be required to record the Agreement with the Volusia County Clerk of the Court and

provide a copy to the City Clerk and Planning Manager or designee The restrictions on use and

development imposed by this Agreement shall be binding upon all successors in interest in the

Property unless and until the City alters or eliminates such restrictions in the course of the Citys

actions as zoning authority or until this Agreement Expires

B The duration ofthis Agreement shall not exceed ten 10 years from the date of its

execution however upon constmction shall be considered vested If Development consistent with

this agreement has not been completed within said timeframe then this Agreement may be extended

for an additional 5year term by mutual consent of the Developer and the City subject to a public

hearing

C The term development shall mean that the Developer his successors or assigns

shall actively be in pursuit of installation of improvements permits for installation of improvements

or installation of improvements over a portion or all of the Property

D If the City does not approve this Agreement it shall be null void and without

further effect In addition if the Developer is a contract purchaser of the PUD Property and fails to

acquire title to the PUD Property within 60daysapproval then the City or the Developer shall each

have the option to terminate this Agreement exercised by providing written notice to the other parties

hereto after which this Agreement shall be null void and without further effect Neither the City nor

the Developer shall acquire any enforceable rights or claims against each other with respect hereto in

the event this Agreementbecomes null and void under this paragraph
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16 AMENDMENTS

A Amendments to this Agreement other than minor modifications to the CDP as

referred to in Section 2D of this Agreement shall not be effective unless in writing and signed by all

record title property owners ofthe land for which the amendment is to be applied and the City

B Before amending this Agreement the City shall conduct two or more public

hearings At the Citys option one of these public hearings may be held by the Planning and Zoning

Board

1 Notice of intent to consider an amendment to this Agreement shall be

published by the City at the Owners cost in a newspaper of genera circulation and

readership in Volusia County Florida

2 If applicable notice of intent to consider an amendment shall comply with

the requirements of Section 1660413c Florida Statutes 2010 as amended from

time to time

3 The day time and place at which the second public hearing if any will be

held shall be announced at the first public hearing

4 The notices required above shall specify the location of the Property the

location of that portion of the Property subject to the proposed amendment the nature

ofthe proposed amendment and the following information to the extent applicable

a Changes in permitted andorconditional uses

b Changes in building intensities andor height proposed

5 All notices shall specify a place where a copy of the proposed amendment

can be obtained prior to the public hearing

17 PUBLIC RECORD

A The parties agree this Agreement shall be recorded in the Public Records of Volusia

County Florida at the Developers expense The provision of this Agreement shall constitute

covenants running with the land applicable to the entire subject Property described herein or any

portion thereof The restrictions on use and development imposed by this Agreement shall be binding
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upon all successors in interest in the Property unless and until the City alters or eliminates such

restrictions in the course of the Citys actions as zoning authority

18 SEVERABILITY

A If any provision ofthis Agreement is held by a court of competent jurisdiction to be

invalid or otherwise unenforceable such holding shall not affect the validity or enforceability ofany

other provision ofthis Agreement unless the holding so states

19 POLICE POWER AND SOVEREIGN IMMUNITY NOTWAIVED

A Nothing contained in this Agreement shall be construed as a waiver of or contract

with respect to the regulatory and pennitting authority of the City as it now or hereafter exists under

applicable laws rules and regulations Further nothing contained in this Agreement shall be construed

as a waiver of or attempted waiver by the City of its sovereign immunity under the constitution and

laws ofthe State of Florida

20 COMPLETE AGREEMENT

A This Agreement represents the complete understanding by and between the parties

with respect to the development and continued use of the subject Property Any and all prior

agreements between the parties with respect to any subject comprehended by this Agreement is hereby

voided and superseded by this Agreement Any amendment to this Agreement shall be in writing and

signed by the City and the Owner
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IN WITNESS WHEREOF the parties hereto attached their hands and seals on the

dates set forth below

Signed sealed and delivered
In the presence of

WiNess I

Print Neme of Witness 1

Witness 2

Print Name of Witness 2

CITY OF NEW SMYRNA BEACH
aFlorida Municipal Corporation

Adam Barringer Mayor

Attest

By
Johnny Bledsoe City Clerk

Dated

APPROVED AS TO FORM AND CORRECTNESS

As Attested to

Bv

City Attorney Frartk B Gturuney III

Signed Sealed and Delivered in the

Presence of

Witness I

Print Name of Witness 1

Witness 2

Print Name ofWitness 2

Dated

DEVELOPER PROPERTY OWNER

NEW SMYRNA BEACH MARINA

HOLDINGS LLC

t3y 1Im rnuups Ivianagtng rviemoer

Dated
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STATE OF FLORIDA
COUNTY OF VOLUSIA

The foregoing instrument was acknowledged before me this day of 2013 by
ADAM BARRINGER and JOHNNY BLEDSOE Mayor and City Clerk respectively of The City
of New Smyrna Beach Florida a chartered municipal corporation on behalf of the City They are

personally known to me and did not take an oath

Seat

Notary Public
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STATE OF FLORIDA
COUNTY OF

The foregoing instrument was acknowledged before me this day of 2013 by
TIM PHILLIPS Managing Member of NEW SMYRNA BEACH MARINA HOLDINGS LLC

He is personally known to me and did not take an oath

Seal

Notary Public
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EXHIBIT A

LEGAL DESCRIPTION

ALL OF LOTS 1 AND 2 AND THE SOUTHERLY ONEHALF12 OF lOT 4 TOGETHER WITH AN EASEMENT

FOR INGRESS AND EGRESS OVER THE NORTHERLY ONEHALF 12 OF SAID LOT 4 ALL LYING WITHIN

BLOCK 5 NORTH CAUSEWAY SUBDIVISION ACCORDING TO THE MAP OR PLAT THEREOF AS RECORDED

IN PLAT BOOK 11 PAGE 209 PUBLIC RECDRDS OF VOLUSIA COUNTY FLORIDA EXCEPT7NGTHEREFROM
THAT PART OF THE ABOVEDESCRIBED PROPERTY LYING WITHIN THE RIGHTOFWAYOF STATE ROAD

40 TOGETHER WITH ANY AND ALL LITTORAL AND RIPARIAN RIGHTS THEREUNTO APPERTAINING IF

ANY

AND

LOT 3 BLOCK S NORTH CAUSEWAY SUBDIVISION MAP BOOK 11 PAGE 209 PUBLIC RECORDS OF

VOLUSIA COUNTY FLORIDA

AND

THE NORTH ONEHALF12 OF LOT 4 BLOCK S NORTH CAUSEWAY SUBDIVISION MAP BOOK 11 PAGE

Z09 PUBLIC RECORDS OF VOLUSIA COUNTY FLORIDA
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EXHIBIT D

LANDSCAPE PLANS
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EXHIBIT C

City ofNew Smyrna Beach

February 22 2013

Glenn Storch PA
420 South Nova Road

Daytona Beach FL 3 2114

RE PUD412NEW SMYRNA HARBOR MARINA PUD248 NORTH

CAUSEWAY

Dear Mr Storch

Planning staff has reviewed the abovereferenced Master Development
Agreement and Conceptual Development Plan and has the following comments

ADVISORY ISSUES

1 Advisory The response letter states references valet parking spaces
that will be provided for the restauranttikibar It is staffs understanding
that these valet parking spaces will be provided in the parallel parking
spaces in the gated residential section of the development However
these spaces are not labeled as such on the Conceptual Development
Plan While there is nothing in the code to prohibit this staff has concerns

regarding compatibility of commercial valet parking in a gated residential

area Also how will these spaces be reserved only for restaurant valet

parking What if residents have guests who want to use those spaces
It would appear that there is inadequate parking to support all the

proposed uses on the site

2 Advisory Please note that staff is still waiting for responses from its

transportation engineering consulting firm on the revisions made to the

TIA These will be forwarded to you under separate cover

3 Advisory Please be advised that once the MDA is approved the existing
approved site plan for the dry storage building will not conform to the

requirements of the MDA This will effectively render those plans null and

void unless the MDA is rescinded or the existing approved plan is revised

to meet the MDA requirements The existing approved plan expires
October 1 2013

Advisory Please be advised that the 1000 per space Manatee

Protection fee assessed by Volusia County must be paid before a building
permit can be issued for the dry storage building

A55
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EXHIBIT C CONTD

MASTER DEVELOPMENT AGREEMENT MDA

1 Third Request Please clarify how overflow parking for special events will

be addressed The response letter only states that the developer will
work with adjacent property owners to address overflow parking As the

City is one of the adjacent property owners staff is requesting that

specific language be added to the MDA detailing how overtlow parking for

special events will be handled

2 Third Request Page 5 Permitted Uses Section Please include a

commitment on behalf of the property owner to notify adjacent residential

property owners to the east of special events

BUILDING ELEVATION DRAWINGS EXHIBIT C

1 Third Request Please label the dry storage building elevations as

north south east and west

2 Third Request Please provide an elevation drawing for the tiki bar

The following revised materials must be submitted no later than 500pm on

Friday March 22 2013 in order to be scheduled for the April 9 2013 City
Commission meeting

Five 5 paper copies not strikethruunderline of the Master

Development Agreement including all referenced exhibits

One 1 paper copy of the redlined version of the Master Development
Agreement including all referenced exhibits

One 1 original response letter stating how outstanding staff comments

have been addressed

One CD containing the redlined version of the Master Development
Agreement this may also be emailed to staff

Please feel free to contact me to discuss these items further I may be reached

at 386 4242134 or via email ghenrikson@cityofnsbcom

Sincerely

G
Gail Henrikson AICP

Planning Manager

CC Plan Review Committee members

Case File PUD412
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AGENDA ITEM SUMMERY

Department Making Requeat Planning and Engineering

Meeting Date 1st Reading 32613 2d Reading 4913

Action Item Title Rezoning 3403 South Atlantic Avenue HJH LLC

Agenda Section Consent Public Hearing X Special Items

Summary Explanation and Background Joseph H Hopkins PE 100 Marina Point

Drive Daytona Beach Florida 32114 applicant on behalf of the property owner HJH
LLC 195 Wekiva Springs Road Longwood Florida 32779 requests rezoning from B44
Ocean Commercial toB48

The subject property consists of approximately 1 acre and is generally located east of

South Atlantic Avenue west of the Atlantic Ocean south ofEast 24th Avenue and north of

East 25th Avenue

At its March 4 2013 meeting the Planning and Zoning Board voted unanimously 60

Board member Robert Wohn abstaining due to a conflict of interest to recommend the

Cit Commission a rove the re uested rezonin

Recommended ActionMotion A royal

Fundin Analysis Bud eted NA If not bud eted recommended fundin account

Exhibits Attached Staff re ort with associated exhibits dated March 4 2013

Reviewed B Name Si iiat e

De artment Director Gail Henrikson

City Attorney Frank Gummey

City Mana er Pam Bran accio

Commission Action
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1 ORDINANCEN03013

2 AN ORDINANCE REZONING A PARCEL CONTAINING

3 APPROXIMATELY 1 ACRE DESCRIBED GENERALLY AS

9 3403 SOUTH ATLANTIC AVENUE FROM A CITY B44
5 MAXIMUM BUILDING HEIGHT OF FOUR STORIES
6 OCEANCOMMERCL9L ZONINGDISTRICT TO ACITYB48
7 MAXIMUM BUILDING HEIGHT OF 8 STORIES OCEAN

8 COMMERCL4L ZONING DISTRICT PROVIDING FOR A

9 QUASIJUDICIAL PUBLIC HEARING PROVIDING FOR

10 CONFLICTING ORDINANCES PROVIDING FOR

11 SEVERABILITY ANDPROVHINGAN EFFECTIVE DATE

12 WHEREAS Joseph H Hopkins PE 100 Marina Point Drive
13 Daytona Beach FL 32114 applicant and authorized representative of

14 the property owner HGH LLC has initiated a request for the

15 rezoning of a parcel containing approximately 1 acre described
16 generally as 3903 South Atlantic Avenue from a City B44
17 maximum building height of four stories Ocean Commercial Zoning
18 District to a City B48 maximum building height of eight
19 stories Ocean Commercial Zoning District and

20 WHEREAS the Planning and Zoning Board at its meeting on

21 March 4 2013 by a vote of 60 Mr Wohn abstained recommended
22 that the City Commission approve the requested rezoning and

23 WHEREAS the City Commission finds that the requested
29 rezoning is consistent with the City Comprehensive Plan and

25 WHEREAS the City Commission deems it is in the best

26 interests of the citizens of the City of New Smyrna Beach to rezone

27 said property as more particularly described hereinafter

2 8 NOW THEREFORE BEITENACTED BYTHE CITYCOMMISSIONOFTHE CITY

29 OF NEW SMYRNA BEACH FLORIDA

30 SECTION I Rezoning That the land located in the City of New

31 Smyrna Beach Florida described as

32 SEE EXBIBIT A ATTACBED HERETO AND BY

33 REFERENCE MADE A PART HEREOF

39 shall be and the same is hereby rezoned from a City B44 maximum
35 building height of four stories Ocean Commercial Zoning District

36 to a City B48 maximum building height of eight stories Ocean

37 Commercial Zoning District
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38

39
40

41

42

93

99

95

96
97

98

99

50
51

52

53
54

55

56

57

58

59

SECTION 2 QuasiJudicial Public Hearing It is hereby found

that a quasijudicial public hearing held by the City Commission to

consider adoption of this ordinance on April 9 2013 in the City
Commission Chambers at City Hall 210 Sams Avenue south entrance

on Julia Street New Smyrna Beach Florida o consider the

rezoning request in accordance with Bd of Cty Comrsof Brevard

v Snyder 627 So2d 969 Fla 1993 in a manner to insure that all

parties are provided an opportunity to be heard present evidence

and crossexamine witnesses and to be informed of all the facts

upon which the Commissionsdecision on the rezoning is based
after notice published at least 10 days prior to hearing is deemed

to comply with 1660413a FS

SECTION 3 Conflicting Ordinances That all ordinances or

parts thereof that are in conflict with this ordinance shall be and

the same are hereby rescinded and repealed

SECTION 4 Effective Date That this ordinance shall become

effective upon final adoption

APPROVED AS TO FORM AND CORRECTNESS

i

fRANK B Gl

City Attorney

PAGE 2 OF 2

3403 South Atlantic AvenueHJH LLC

Rezoning Approa 1 Acre

Firat Reading March 26 2013

Public Hearing April 9 2013

March 11 2013

447 PM
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LEGAL DESCRIPTION

OVERALL PARCEL

lots 3413 and 14 Block 25 FIJQIJAY AND ROGERS New Smyrna Beach Volusia County
rlorida per Map Book 7 Pege 29 Public Records of Volusia Cocmty Florida and alleyway
formerly rvrming North and South through the aforedescribed property and vacated by Nsw

Smyrna Beach Ordinance No 353 on October 251945 the above desorlbed prroperty also being
described as the South 100 feet of the North 200 feet ofMarshallsresubdivision ofBlock 2S of

the New Smyrna Beach Subdivision per Map Book 9 Page 2b2 Public Records of Volusla

County Florida

Total Acreage of the Property 128 ac

EXHIBIT

A

a
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1 CITY OF NEW SMYRNA BEACH DEVELOPMENT SERVCES

2 Z113 HJH LLC 3403 SOUTH ATLANTIC AVENUE
3 MARCH 4 2013

4

5 Background
6

7 A Applicant Joseph H Hopkins PE 100 Marina Point Drive Daytona Beach
8 Florida 32114

9

10 B Property Owner HJH LLC 195 Wekiva Springs Road Longwood Florida
11 32779
12

13 C Request Rezoning from B44 Ocean Commercial toB48
14

15 D Site Information The subject property consists of approximately 1 acre and is

16 generally located east of South Atlantic Avenue west of the Atlantic Ocean
17 south of East 24 Avenue and north of East 25 Avenue see location map
18 attached as Exhibit A
19
20 E Tax ID 742201250030
21

22 Findings
23 A In 2006 and 2007 the City Commission conducted public workshops and

24 meeting to discussed reducing maximum allowed building height limits along the

25 oceanfront The concerns expressed by the Commissioners were primarily
26 related to overdevelopment of the oceanfront and damages and losses from past
27 and future hurricanes Commissioners also cited the incompatibility of allowing 9

28 story multifamily buildings next to one and twostory singlefamily residences

29 and businesses

30

31 B In November 2008 the City Commission adopted Ordinance 6808 which

32 reduced building heights in the B4 Ocean Commercial zoning district The new

33 height limitations were based upon actual existing development on each parcel
34 at the time the ordinance was adopted Properties that were developed with

35 structures taller than four stories in height were zoned B45B46B47B

36 48 or B49with the number in parentheses indicating the maximum building
37 height permitted on that parcel For example a parcel zoned B48would be

38 allowed to build a new building that is up to eight stories in height
39
40 C Properties that were vacant or which were developed with structures four stories

41 or less in height were assigned a zoning designation ofB44 This designation
42 would allow buildings up to four stories in height to be constructed Additionally
43 if all parking were provided underneath the building the building height could be

44 increased to five stories

45
46 D The subject property which is vacant is zoned B44 As discussed above this

47 zoning category would allow afourstory building to be constructed The building
48 height could be increased to five stories if all required parking is placed
49 underneath the building
50

G1
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LPAPLANNING AND ZONING BOARD
Z113 HJH LLC 3403 SOUTH ATLANTIC AVENUE
MARCH 4 2013

1 E Although the property is currently vacant the Planning and Zoning Board had

2 approved a site plan in December 2001 for an 8story 14unit condominium
3 building on the subject property A building permit for that project which was

4 called Stasia by the Sea was issued on January 15 2004

5

6 F The Citys codes requires developers to substantially complete construction of a

7 project within two years of the date that the building permit was issued In this

8 case construction of the Stasia by the Sea condominium did not commence and

9 the building permit and site plan approval expired in July 2004

10

11 G In September 2007 a new site plan application was submitted for an8unit 9

12 story condominium building Penthouse Condominium on the subject property
13 This site plan application was reviewed by the Plan Review Committee PRC on

14 October 5 2007 and written comments were provided to the applicant at that

15 meeting Following the PRC meeting the applicant did not revise or resubmit

16 the site plan Instead the property ownerfiled suit against the City in February
17 2008

18
19 H In January 2013 the City Commission approved the settlement agreement
20 between the City and the property owner Exhibit B As part of the settlement

21 agreement the City must process an application from the property owner to

22 rezone the property toB48
23
24 1 As discussed above the property was rezoned from B4 to B44 in November

25 2008 This was subsequent to the submittal of the site plan application for the

26 Penthouse Condominium Because the property owner had applied for site plan
27 approved prior to the height limit being reduced the settlement agreement allows

28 for the City to consider rezoning the subject property to allow the same height
29 limit that was permitted when the Penthouse Condominium application was

30 submitted

31
32 J The subject property is located at 3403 South Atlantic Avenue Immediately
33 north of the subject property is Chases restaurant Immediately south of the

34 subject property is the Ocean Trillium Hotel which is also eight stories in height
35 Immediately west of the subject property across South Atlantic Avenue are

36 commercial properties which are one to two stories in height Photos of the

37 subject property and surrounding developments are attached as Exhibit C

38
39 K Given the commercial character of surrounding development to the north south

40 and west including an eightstory hotel immediately to the south of the subject
41 property the proposed rezoning request would be compatible with adjacent
42 development patterns
43
44 Recommendation

45 Staff recommends the Planning and Zoning Board recommends the City Commission

46 approve the requested rezoning

G2
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EXHIBIT A

Xta

ryZ113 HJH LLC 3403 SOUTH ATLANTIC AVENUE

0

SUBJECT PROPERTY

7
1

1
7

11
7

tN ATLANTIC OCEAN

Q
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EXHIBIT B

CITY OF NEW S1btYRABEACH

OFFICE OF THE CITY ATTORNEY

19E1h10ttAiVDU19

33nuary 9 tZ

TO Mayar rdarr Barringer and Hancrable Comnissiarers

ERtIM rrank 3 Gorrmey III Ciy Atorney

R8 HJ9 LIC v Volueia COUaty Florida aad City of Wear Smyrna
Seactr SettlementAgreemeast

The CLty atad Cho Cau7ty werE sued try Hv IL coatcerring its
desee to 9evelop d muLtiComSly rajeCtorl vSCitttcucanftont and
oti South Atlnntic AvEnue between whales and Ocean1rilliute

HJH made application for the project Septettber LA 207 but

approval frcm rhe City was not fcrthominq due todi3pvtes relating
ko iho ownrs3ip and use of the lard seaward of tepatted 3ats

Disputed Property HJ filed suit Febrnary C 6 Of18 sPekinq
danages anc a declaratory decree The City is represented by
ccunsei retained by te E3crida Nuricipal nsuranreCrtst F1f

Subsequently on Ncversber 11 2IJ08 Cxd r630 the toing
map of the Lanc pevelnpaenk FeclulaxiramasrnoriircJ to raduec LI7C

height limit on al csceanfrort propcries whEre rultifumily
buf3dincs 9rr p4rrrikteii Eram 9 ti 4traric Existing buildings
exreecmng 4 stoies Lore grandiattered i

HJFi dtd the Clay wr ortiFrd to peciatlan October ln 2x12

5ett1Errtwas tentaTively agrees to artd has sasce been reducad to

writirg TYc issue nl use of the disputed roperty is resolved by
a resrictive Covenant to be executed by HJH which prahbits thetse

of he Disputed Property for any ipprovements except dune walkovers
and sea walls Additionally the disputed Property Cannot b
counted fcr calculating density ar intensity of buildiga west c

the lot line

Since FiJH apptPd to brild prias r c ttte hclght limit xreg
Yp3srCd3n the pCCperay llcw3 elgtt units without including tie

CisputedP7perty the settlement permitscZSiiuraticn of restori7y
the proanplcatianhsight 11mit

FLtaally as Cc the damage chip it thelrikely chance that HJH

would prevail the axard rould be ir the pillions of dolars

iU4EYErko repcve any cancertairty the 4IT concldPd whatrenoval

of any risk and avoidance of signiicant attorney and expert eF
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EXHIBIT B CONTD

Mayor Rdam Eiarringer and FuyccalsltrmRiasioners
inrtudry 9 4013

Page Z

for trial rrried a settereZt of Sis70 G ha Ciiy 18
respstslble fcr i5Q00 of that as its dedvctiblP amrint

1his is the second psonerty that hag attempteu to assert use oY

oceanfron property seaward of the plated lbt line far calculation

of enttLements fcr deveicpnrrr theL hGS rCSU1tQd in Litiyation that

has been rPOVPd denying that assertion These are outcomes

carsisenx1Ch thr cityti adrninistratian the Land Gevelapment
Rectsainns

ercmmend approval cf the settlenten agreetent as negotiated
liy tv City and FMI1

This Qererandvm is prepared fcr
Ctfruaii1ticnlnd dces not constitute
or precedent in any other matter

theprpose ref attorneytllent
ar adeission against intprpst

cunYm

EBGvnm

Enolosure Proposed SetClemeat Feyiement

cc parr rargacciCity Mnycc
Johnny k Hiedsc City Clerk
G1 HPnritsnnxlarrsrag Manager
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EXHIBIT B CONTD

9URR FORMYN

rrsrcsrrrrfr

NneKa i IIrYRi
seraGanrJasrLU taw

aOdrO Cinri 9aNSS llMartlun

ClflHkdlOIIPSr NOd9Or

arutka Ckwft Chi trmuem

MuAwiqunrsa
NIyVmYillW fU

n1eN1repul7in06

raa SnuW tAVnar Menue

Sultr 80

fkYL99a1

1fwe H77j5ia1iW

fe prJ7ton0apl

tlVNXVVI

Deceth4er Lau

JAEcwuttraFauow airus neut

JohnTConner Csquere
Oean RtfterMorgan taweon PA

201 x Ptrte StrtlatSine 1200

Grhindo Fearida 32601

Re H1HtLCvVatustataunty Ptwlda et al

Casa PleI0082Q156CEN5 Dlv 2
Ourirla Na 690392L00041

Oerlohrc

Enckrsdpllrasa Nnd the otlnal executed Settlement Agreement regard6lg the abovereferenced

matter Pkease have the Settlement Agreement exrecuted tr the Gty and return a lolly executed copy to

me et yow earnest apparturdty

As 3lyrays llyou have anyquestions or oclxerns please do eot hes7tato to mntatme

S Mtarks

HSMidfrl

Enrkwre
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IlTHEeievrreoUrTFoR erl3

SEVEPITH JUDICIAL CTICUITriiANTI
FORVOLBIACOUNTY FLORIDA

ILT1LICa Florida limited liability CAS73 10 ZOOR20156CMSDiv 2
caanPY

Ptaintiff

Y

voruIA couNTY FoRtaA cTrx aF
IVrW S91hrYRtVA REACH FLURfAA
COROPfADO BEACH REALTY CO a defunct
rntnpany arod tho Unknown tieeors the

Succnasor9 and Assigns of the Unknawtt Dlrectora
CYI ROGLtRS anA all other panics claiming by
through m against bim nmd nll tmknawn natural

petsos If elve and if dead or teot known to be

dead ar alive slteir atveraland respestlve tttsknown

spotitses heirs devisees grantees credltoes or other

parties clsimittg Isy though or uteder hose
unknown natueal persons DF RUQUAY and all

other parties claiming by hraagh or against bim
and ail unkitawn natural pctrans if alive and if

dead ar not tnawn to be dyad or alive their several
and rapecive unknown spouses hens devisees

g7tmtcos creditors or other parties claiming by
ttwugh or under ttume unknown tmtural persons
and AGt tJdtHPfUWTI PAiTIl3 that may claim

an lntarest in property in Lacs 3 4 l3 and 14 of

Bloc6t 25 Fttquay and Rcgcrs Subdivision Idew

smyma Beacrt tx al

Defendams
t

SETTLal4rriYTAGtiFMLIV1

THIS SETTLE39ENT AC3REEtV1CsITI tho Agreentent is entered Into as of rho

foctive llnte as herein later deined by acid between and aittaaryst the Plaintiff HrF1
LICa Flaxide limited tiabiliycumpvtsy rite Developer and Defendant CITY UR tYFW

Stt4YRNA BRAG itLORCDA thecity

66
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WHEREAS Developer claittta to owm certain owl ptvperty rtxm particularly daxaibed a

Lots t 4 l3 and 14 Block 25 FUQUAY At13 RtarGRS Now 3nynm 3each Volusia

County Florida par Map 13aoEc 7 i 29 Public Records of Vohrsia County Florida and

a3Eeyway farmcrly ianiing Tlottlt and Sauh through the aPottdc4ibtproperty and vacated by
Newlmyrna Bead Clyditsarace No 353 on actober 25 1915 tltt above descibed property also
being dcscEbod as the South lOD feet of the North 20t1 feet ofAlatshallsresttbdivsslano Blndt
25 of the I4ew Smyrna Hecch 3ubdlvidan per Mop Dcok 9 Paga T62 Public Reoards of

Yahta Ccntrety Florida tltc Properly and

VrNirREAS a dEsptttt arose as to tbs dbvelapment of the Property whereby the City
claims thaE Developer does not awn a portion oflh Ytopary tlte Dirpnted Propertyand

WHEREASleveaper and tle City have assoed elaitna and dzfensas ea to tiro

ownership of true Disputed1ropedy and othsr related issues by betvreat arod atrwagat them as

preaentcd in the titigatnaiylod NJNLLC vFiorlda dPnrlted lfabllity cantpprry vVlLlJisld

CtUN7YFLIiRIDA CITYt7alVLWSSfYRNABL4Cfl FLORIDA G1f71MONADt7 BFACA

REALTYf0 a dajuncrcoxpry atol Case Nurra6cr20082tI56CINSUir 2Jy filed in the

Cirnuit Lrnrr4 of fire 5evenlh htdieiel Circuit in and foe Volusia County Florida true Action
artd

WHCRFAS on Cletohtr16 2012 Devslnpor and City attended a nuedialion con6erenee
with rcgptrd to ilre Adion and Uevdoper the ity and tttoilarida League of Cilieallhe Florida

Municipal Instuarrce Trust Floridai7unleipal Inattrante errtercd into het oatain Mediation

Agrcement dated Qctoher 16 2t7 T 2 thc MedbttioaAiArnem and

V4HARASprasuant Ea the Ecrtns of the Mediation Agranacrrt and to avoid the additional

expanse atxl uttccrlairrty of du Agion Developer acrd the City volatttatlylava agreed ro ermer orta

this Agrcemenl

AfOltTFiEltR111RFn in cansideratiat of the above pnvttises and otlrw and raltes3te

consideteflon the cunt and sufflcietcy of wlrici is hereby ackowledged toad based on the malual

promises and cotudittons eamaltted herein rxluding tJe eesotutlan of the oatpertice and utxerutittty of

iRte Action7evJoper and Cily ogee ee folaws

RECl1Ald1heabove ltxitals ateinrparated herein by This refcamce mad trtade m prat
of this Agnxrotas if set fattt herein

2 CQNDiT1OAi8 OF EFFECTIVETir59Tltts Agrxmertahatl not 6e ef6xlivc until rho

date upon rvhieh eacte attd evtxy ana oftlre tnllawingcanditiotts anaetcd the Effinetive

Date

a Florida r4unicitrai Irusttrarcc has paid to the trust azxotmt of Burr 1t Fonnmt LiE

the sum of Chsc Hzsxlred llrntsard and NaI100Iotlars t00Orlfl00 the

vaioc a 2
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3eitanettt Paymatt Thc Settlemett Paytrnnt ahaN not be disbtased item the
burr Fttrmata LLP trust aucouett uttdl a Generrtl Reteaee is excaucd and the
Aciirtn has been dismissed with prejudice

b Developer subrnis an application far a chanyre a the Yew 3mytrsa Boaclt Land

1escloptttent Code to allrnu citt urat e9ghtstory building on theroperiy he
LQR CbattAe

c The City wit I tnecesa and acmplets the IAR within four 4 mamths period riven the
date ofsufitrtissiun of the LDR Change The City will not tarltc the ITevclaper arty
fzes 3n cwtttretlcn with the 11RCharrgo

d tf the LDR Change Es approved Developer w7 revise and rcsabmit theAlieatian
the Applleatlon ib make auy changes necessary to address the issues ddeilod
by Ctry staff as tvliectod in ftteCrnibar S ZtJY7 letter from ail HearifsaoChief Planner

of tleCtty to lnseph 1 lopbtittsPEthe Staff Letter end iime@ur any dtange

necessitatedby changes to app icablclaw afiich ettangcs ocatrt odaftxstlu date

of the SW PLoiter Noiwithslar cHttgthe foregoing lhts ldcw Application sttbtnitted
by the Developer shall not be tequixxlto addregs any issues in the 3affLetter
ar melee any changes to the Atttendad Application that are telaiod to any matter
denlirtg with dratslty title issues or sttbactsfarthe Pt opcrtyand Proyect As ztt4

of fbe Vew Appiirntittn tlx Developer and Ctty shalt submit a covt ttantrunning

with the lend an the Disputed Prap tyIn tpe t brtatla edheteta ax Szhtbil

A thetastrlietivaCoveoatrla

The CSty will waive tlvsite plan applicstlianfa and tits LDR wing dtanEe far3

t RMSOSSLrTTiMEP1TAsloll emd 9twi settlemunl mall claims assoriu9 or capable of
being asserted by tbo parties the parties agreeas followse

Wlthin fifteen IS days of the Effcctivo Date the L cvelnperwill tale a joint stlpttlated
disntia satwith prejudice with each party bearing its oven nltameya fees and

asstsb

Within fiveS days after the Citysapprovalof the Application the Developer and City

shall execute the Reslrictlve Covenantc

Within five 5 days of tho Effocrive late tho Aoveloper will mraatto anagreed to general

release in Grvor of the Ciiy of New 9rtiytrat Beach Florida Munibpal Ittsi
mxaTniatinthe frnm nllact5od as attctclted hereto Burr

Forman P may distribute the Settlement Payuaeat to the Developer trpwt the complete

exeptlon oftho Rcstiictive Covcttaftts tlx Ke easeattnehou horeto as Isilithil B

artaitleSting ofa hint Dismissal withlrejuducinIlia adianG
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4 DEVIrWPIRWAIViRQhCOiYDITIgIST4ElG1iVEIJltotwiihsfsndrng
snytidrg hcr4in to the catgraty the Deeaper tray erect w waive ay of the cxtndit6aaso
tffcctivetress cantaired in 3eetion 2 a thougit a above iiac Caarditimosjif Deveiioper
clews to waive fire any of fire Canditi Developer will notify the Ciry in writing and
deliver to the CEry the tl7llawing

a fhesdptaidimnbsal with prejudice singed by the l7evetoper and its cottrtsel atd

b The t2exsrictir Cpventutt exocutal by the tlcveltee srul

a l7ne eaetxvtrd entasl teEesso ui Favor tfthe Gity of IVety Sntyrnm Beenh Florida

4urticipnlfrsttsamx7rusi in the form atuxhcd as Fathibfi attadxsl hero

In the evrnt that tiocttwcEopa elects to waive the Coradians as set fimh herein the
tffectire rla4e of Ihrr Agtntent sl4all be the date that Develapa oleets to vaivc the

Corxlitiems Cn the FflFsctivc Date Hurr Forman 1IP tnoy ellstribute floe Seltlemertt

Payrnetst to the evelaper Itt udditlon the wtriver by the Ikvelaper of any of fix

Cortditiazts shall twt excuse eltlxr patsytrom fts obliaticn tca sstfslj arclt Catui3ds and
such Catuiitiotts shall to treated ns if thusc Conditions were mdditianal turns a tie

4grecnteatt a9iforsiualty toads a part of Seetidn 3 6ereuf

5 NQ ADMiSS1QiFON WROhfGDQIfG lly enttring into this Agteevrert neither of

the parties teretu acltrtits o and this Agreenxrt shall net be offeeexi ar caesttwed en

admission by eery party heteaf iwving aj eaertmired any wremgdoing b breee3ted erty
obllgaton o Irteatrrecl linbilily oe d oorrmittod any violation alleged in os relating to

atyy of the cldlrms tldu exoh party mtty have agRtirtst the other hloilring in ttds Agreement
shall be deemed to be an admission of liability ley any party to tlria Aeat

6 EliTlREACREEiwrr

a 1hie Agneemmmrt oonstitutesthe entire agrecaroent beiwtn the parties with respcet
to the subject rroatier hcrtof artxl supexsedes arod cantcis any arod aEl prior arxt
corrsempotarucous descussians tregotiatiatts aaangesreertsaptrentyeuts axl
undcrxtauding between the parties to tiria Agreernriit with respect W the ubjer
matter hetrcof and

b This Agrswxenl may not be modlfced or otherwise attkauit5d except by a written
insrtunerQ flint expressly refers to this Agreement and a exexuted by Clue party to

this Agreement ttg2tinsl whom such amexudment issugltt to be extforaed and

c No pary or other ptrsom hey tnEtde any anal cr written representteticm aiher than

tlase explecitly set forth in this Agrexrnent upon which arty pazty is eclying in

ntakirtg heir er his decision to enter into this Agnxtrxnt

519COL P7
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7 ADVICir3bCUYSILAll pat4ip acknowledge that tray have rattwaed into thiR

Agreerretll walttutarily and with fulF ltriawledge and rmderalmtdirg of its terms All

partial ftuthce rerrearaet they have had arrusortablG time period within wltiictt0 consider
alt terms of this Agrcanem and that uprnt advirx of cnttmel of lfieir cltaosing they ve
uead and fatty utrdorstand the terms ofthis Agreeaneatt and ague to fae bound hereby

3UJC1u59URS ANDAtSSIYS Chia AgPeetttent sFtatl be bindlrrg upon oat patios
heitto and shot inure to rise henettt of Arai be bindmg upors their heirs admirtistratars
ropresenlatives executors atxcrs beneficiaries teaaigns agersta irstreers artd any
other persons arcing lrthrnugJr under or in oanccrt with any of the patties hereto

9 tbSrGitlIlyC IrAVV Att parties agree that

a Ttsis Agroearxnt shall bo govettited by acrd cartalrtted is aSxotdance with the laws
of the 31ate of Florida without regard to Fturidn choice of law rules and

b Any judiclatl proceeding of any twturc brought by any party against any other

party hereW to enforce arty rigist orohligation under t9tls Agreemtxtt ar arLsing out

of any matter perianirtb tc this Agreement shall be submitted exclusively to tlx
Circuit Court of tha Seveatrh Judicial Circuit in and far Voltiatounty Ftoreda
attd all parries hereto irxsvocably consrsnt and submit to the personal jrasdictiotr
of such court in conrtxtien werh any such judlciol proceeding

10 ATTORIVYSFFaSS Each party ogress to bear its own attorneys foes Brad casts

incurred in ecttvection with ttra prcparatlart oP t9tis Agreeasent to tht eveart of any

litigation itteludirtg any appeals aristrtg from or relating to the enfgrccrtacnt scope
meaning intcrprplatieo pcrfoirrwuuCt orttpn7nufoimaaca of or under this Agreerment the

prevailing perry therein shalt be entitled to rocovcr Cram the rtanprevailing pally alE
rtasortabtcattorneysfees peralCgal fees and tests incurred in canruection thetcwith

t 1 X1SG11lON OF DOCUT This Agreement may be exoctttcd in iciwrtrtaad

counterparts which when taken together stal cvostinrte the single and saneagreemtatt
oonwming this subject rttattar Tbis Agrecrneatt maylrexecuted 6y electrtmis farsimilo
signairsreswhidt shall be dear cntiginal aigoaturfsr alt patpases hereof

l2 WAKttAIYIYFCAP G TO rxwrr1tiAGItIiRMRIT Eme3t of the parties
further ecpreceszls andwrtrants that it lass fire sole right to rAise the clAima end onarses of

action released hettiin that if bas not sold or otherwiseasigned attob cleiura auxl that it
sc all rtiquisite power and exclusive authority to execute And perform its obligations
under thws Agreement

13 WA1VIRROILAI7RAI7tlV Arty waiver alteration or trtodifrcatiorr of any of rite

pnvisiona of this Agrepeunt s3a11 not be valid or enforceablo urlcsa in writing and

signed by the paty against wham such waiver ottenrtion ar modifirstion is to he
enforced it being exprnsly agreed that Phis Agrcement catmnt be mrutified arnlly by
course ofdeslog or 9Y implitl agcaement Moreovex arty delay by arty party Fn etnforolrtg
its rights after a breach by any otha party shall rot corsstihue a ralesse or waiver ofwueh

1A7674YJ
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drench aaul shalt not be relied upon by the breaching putty ea a telexes or VFaivet of such
breach

14 01Y Any notice to be givraa pursuant to this Agrn4shall be doeaned given at

such tirrae as it is mailed to theadressa by certifed mail tetaem recapt rtequtsted or

hand deliraad to tine addeswees shown1elnty

a As to Developer HFHLLC
cdo Kevits Donagltey
t9314ekive 3ptngs Rd
Sule224

Longwuud FL 32779

with a copy Huwmd S Marks Esquire
Harr Fotman LId

AO S orange Averavc

Suite 8tsb

Udando Fioside 328x1

b As to City

with s copy tai

n the event Ihsi any of tPte ttattced parties denim to rcoeivc rartisG at anatha srddress it

shaft be their respoasibilitf W testify the slider parties in writing cf the new address

Notice sent by ar to the attorney for aparty slall becserned sent by to that party

1S 14SSGZrLANLOUS Developet aad City furtherrgrrae es foElows

a iime Time is oftccarceof each pravtsicsn of this AgrGerneni

b Surviva3 All trpracttatinrts Arad warranties of the paties eomtained In IhLs

Agtxemertt wili suevive the closing of the vansactiaa contempiatod by this

Agreement

o Aindingv IitFect Thiv Agreencet wil3 inuro to the heneftof anct aiad the

respcctivt mteceasdra aad ycrmlmed assigns oftx parties

d Headlnsia Tha RSdings used fn this Agteement see forcasc in rcfGrotce only and

are not in5ettded to affect tits lrterpretatic of this Agnment

e gent ieithrthis Agreement nor arty of tic provilons hereof can be

6OLs6 t
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changed vraived discharged ae terminated except b5 an instrument i writing
aigticd b7 the party against wham enforcement of the ohattge waiver disaharPe ar

tertniration is sought

reessiai As of tftedote of This Agreement thorn ere ra other ofd
seldermetRsr ai ccrrpmomiszs outstanding from Caevdager t4 City Any ptar
offer settlement or comrpmmisc by f7celopee or City whctluer oral orwritta is

hereby reciroded in full The duCsos and abligatioas aCity and the Dttelapu
ahFl be only a9 set Earth in this Agreementvzex4xtcd by alt parties

g Ccuslrucdonibe patties aclaxswlcdgCC that each patsy and each partyerrtnscl
have ecvicwcti arui revised this Agreement and that the narma3 ule of
canatruction to the aiTect that any ambiguities are o le txsolved agaurst tFe

drafting party wilt rrat be emplaetl hi fire ituerpietalion ofthis Agreement or any
emrrdmtxtsor sdiedrleshereto

1 Cauntrrezts To Facilitate executiar this Agreement may be executed it as

many counterparts as may be gried and at shtrll not be nrcessory unit the

signature of each pasty appear Ctt each counteegrtrs It slllbe sufficient that the

signature of each party appear on at least cmt oountapaet in order for thks
Ageesinrptt to bind all parties even ifall parties do not sigh rise same cotrncerpart

Method of AccetNanoe A phowcopy or fuslmtle of a pattyssigature on this

Agrcettsetit trarstnltted ar delivarrxl to the otbGr partite irtaludurg widrotti itnplled
litnitaton trtrtstnlsslon via teleotpier ur omalt wit bind thadallrerlag oe

ttattsJnittirrg Fatly to the same extent as would delivering a couateriwst of this

Agtearserit wnuinitrg 13n deliverersacttuil aigrtat The portico may evidence

their execution and aoceptaeoce of this Ageetnrerrt by deliveeirtg ar transmitting
pliutnonpirs or tacosileaof hcirsiatures on this Agreement includeng without

implied limitation tran4missiaur via 1eltcopier or attailJy and any party doing so

will 6c fatty bound1eeeby

tP1 W17ilts5WliCI2Yt2 the patties to this Agreement ltava eaccutod thisAgoanerrt as

of die date irrlicated by each partyssigprtare

iGTtiItGn Florida ltmltcd Ibebifity
vmp

Fay
Print
As its

LYiG ri

G13
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srArlrOaUa
corsrrraFrr

REFOIiFs ME the urtdetssgnd antharitys petanally arpcarcd
plena cxek arx wha is personally 6rnovvn Ic

me ax has peroclusa9 as ldentlticaUoai and debases and

says hat the foregoltr s9 troe an coriect tfte best of hisrher knuwledg infortatafia and
belief stud subsettbed himher nemo tluru4ncetificGalifm thteo

3WtlEtVldAVD SU13ltIF313before me this day ot 2412

4sf7pf v6

4 08PAWLhAC1
groroot
EyP1R114YetOQl441i

pptAJ1Y1 M017TPaAIR

011LLl
Notary Public Stac ofFluricaat ange
Printed lYarrtcp
Mytommiaaioa Pxpireal
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wrmlv

PrLntud ieinte

SrAEOFi10tDA

COUNTY OF

BY am

itntNaine
1rttc

8EFRE ME the LitLdCr9iJlad aulharity ersansll
plea chock 4ac L whU is petsotnlly known

has ptGduccd as 6detUiticntiuti and clap
tli8 fotaing is trine and carRCt to the best of hisJher Icnswltxfga 4nfarrnallan
sugcrihed hlsiher mane thereto in certifiaetioa Ebetca

3Wt7RidTC AN7SUBSCIt53EUbefore me this day of

urs a

crrr 1wsnlxrrARIACN
twnA

y appeas1
to mq ar

nines d says that

and belief and

2412

Notary Public State of1lorida at Large
Pisirted tvame

MyCoram3ssiaiy ldxires

e
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Aver nrorAYirrrAemz axrMra xc

rtovmre ShLtila Gsq
0Jlttdo4C1RMdkIr
24D Sacdi CNnga Aveae
ii1n E4
fAtindq PheaAa 3Y301

tAfiaaRaranafbrrnzm7nPi

nc1AlATit1V ONRii4TJZiCTIVF rnvapyAAIT9

TFIl3DIBGLARrtTUNOF RBSTitICTIVL CQVJIVANTS this ilecbratlon is
made this day of 201 by HJHL1Ca Florida lJmibd
ability ootnpany the Dctlarnnt

wxtAS Lleelatent is the owner of Mist certain eeal peopcrty trrare partieulady
described on habh rattaahpd hcteto erd by this refcrctuc inmrpptgatod hetnin ihe
Overall Praptaty an tvhieh iCAecL3rant lras recgved the approval tram the City of hlew
Smyrna Beach 6crida so allow tfoe devclopmcnt of a tnttltistary multifamily residentialInvject
and rtleted amenities the1rojeet and

WHEREAS in accordance alth the terms and eancliiions of the permits far the approval
for the FmJact approved Jay the City of New Smyrna licicta Ida Declarant has agreed to

limit tyre number offatal reslcttislurita that Wray be carotructa nn the Overall1hopaty atul to

prohibit the wnsnrctiom of a9l uertaiu incpravtsnes4s in a pardon of the Overall Property arena

pstiealariy described ooirhfbft Ba attached hereta and try this rttaence inoo7aarata herein

the Rcstrlcted Prnpcrtyx

AIpW TFiHtEFORE Dealamnfratby declares tisnt the Roatrictal Ptbpetty shad be

hail transfnred strki coravey8d occupied and othanvivc used aubact to the fallowing
avtarants and trictians

itere shall tt04 bo arty coatsuotton a any imovemertts on ihr Restrictied

Property except far i beach dune walkovex nr crossovers pad rdsroetl

improvements and ii ar ny other siructuies that trey became perntissJbie in the

tltiure ray applicable law

2 The Overall ropesty Wray not be developed with mole than eigrtSnsidentsal
tltiauntcss move unite become permissible in theEdtrrc by applicable Avt

wrie
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3 lhoRsacttxEfmparty shall not be included in nny deternritiou orcacalnliun

of suty cntitlcrnmt forItc issumrce of any velapartertt ottiEcr bytx Caty of Alcw

Snryttta caci including a dctectnination ar calcalatlon couldivult in issaancc

of a develogmerst nrdct tltaz would allow fire development of mare bran eight S
residential arils an the Qveglt Frapcrty

a This Ucchration is mmdc arh tetd into as acorttdrttspecang land arod is to

be governed consttved anderfaeved pamtirant to find in oecutdance witlt the iau9

of the Stara ofFlorda

5 Ehe covenants and rexiricl3ans yet fsxth heeltr sltatit7t with tile to 41ne Ovll
Ieroc and shall he binding upon Dec@arum end its suoccssors and asst3ns

G Tillsteataratirn s3sell not be antearded wiiiwtit the written consent o both line

then owner of tVe Overall Parcel and tho City of New Smyrna Seac9i Flordfl

7 lu Oily of New Smyrna 8euch Florida will have the rigl eo eYIorce this

Declaralean including the right to sue ftrr sptaittc eofarcement of this

DeClattinqagainst thefeclarant and 11sste4esarsand asslAns

SIGiYATTlI8YSCrFUlL004Sj

rlBtat v6
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A WlTNHSWHEREOF DecEeren Etas cxee4ed this Dec3aratiocl of Restrictive

Coenants antEer 4etl of tF1e dny mid year fir3a agave writtr

Signed seated snd delivered in the

prGonra oF
DCAFtANf

HJHiICa Florida iudtal ttsbitty
cn11111n1ty

Piro Name

Pl1ted Nerve

SLATEtFFLORlllA

GOUNTYOF

BEFt7RE Mt the undersigtlad autllarity personally appcleced
smv

DiCnae CtICCk q4K Lj wE1 19 perantatlyktown t0 1170 CQ Ll 1as

produced s identecatiaul oral deposes and says that the

foregoing is rnc anti collect m the best aP 11ksJher krwwtcdse intotmationm Eetis and

sulscrbed his4ter name tfietettr in certlticatiott hcrrof

S1e3ILTi Tt7AND 3Ut3SCRIBBJbefar methis day of 24 t2

t4BOt41 6

Y
Print Nwre

As its

Alotary Poblia State of Florida at Large
Printed Ne11e
1viy Commission Expires
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EXHIBIT B CONTD

Htl

ovr3Raia rnarFr

Qots 54 l3 am l4 Flock 25IUQUAY A1URCCi6FiS ldew Smyrna Bcac1Valusia County
F7aridairtu9ap Hoak 7 Page 29 Public Records of Yalusia Caunly Florida ot1IeYway
srormeiyrunning North arad SaJ chraagh lase aforedacribed property a vacaUed by New

Smyrnn Iitaci Ordinanceio353 au October 25 1945 tht abav described property aLacs being
descaibed as ltue South 14Q feet oftrtNar2q0 feet of4lacshasroubdivlaian ofHlack 25 of

the NCtiv Smyrna Iicach 5ubdivisicm per 4iap Bonk 9 Page 262 Public Rends of Valusia

fauntg Ptaride tngether with flit riparian cna9 tittnrai rights and acaretion partaiaing w tlx

abrelerribcd piaprt

M8lM7 r6 4
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EImoB

itGSTR1C1fLDPARCEL

The Castcrly 150 fcet of the tnllowing dcserit parcel

Lot and 4 Block 25 PUQUAY AND ROGERS New Smyrna Beach Voloffia County
Fnrdn pur Map Bve 7 Pate 29 RubsieReuoxof Vohuia Cnunty Florida and alleyway
oruetytvnniug VoMh andSouth through the zfuredesoriaai proReity and

NlOS11 a
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axxnrreA

C1iNRRALRRlQABE

Tt115 GENFRALRLLPASE the General Releme is made effective this day
of 2012 by HJH LLCa Florida limited liability Yrtnpany tlm
Devebope7 In fnvor of the CYIY OF NEW SMYI2NA BEACH FLORIDA the Clry
and Florida eagix of Cititaltlfo Florida htutttal6osuranteTttrst Fbrltis Matnal Inautavee sad
togetlxr with the Citycolleativcly tltc Retcaenl PartyJ

WHERIt13 Released party andtwciopcr entered into that cocain Seteleman

Agreement dated 2012thcScttlement Agreanent by whxh Ste parties
rrsatved all LA4iaea bwween IhE paAias fglna duties and ttblltCmts telnlieg m the 6dgatian
styled NJfI LLCa Florida iferired llahility campaxy VOLLSIA COUNTY FLORIDA
CITY OF VFR SMYRNA SPACN FLORIDAtORONADO64tll REALTY CR a

deJtrna company et altesa Number 2008201 56GINS Div 2 feted in tloe Ircuit Court of
the Seventh dudidul Citycttil in sod for Votusia County Florida the Acflaa hY entering into
the Settlement Agreement and

WHRtA5one et @te ttgviromrnts of the Settlatttent rlgrearient i3 the exectaiea and
delivery of this C3mretui Release by Developer

NUWlHERLrFUR on aeoour v good and valosbooonsideearioq the receipt
suftciemy and delivery ofwhichaehereby adtrrowledgod Developer ttgre as follows

I 3ECTPALB The rtxiurls contained in this Agreement are trrx amd vatrect and
era itrarpomted into ibis Agtcemcnt in their entirety

2 RniryA3C lhvelopvr itsaliatcs related parties and teptrentutives agee
that Released Party has complied with each and curry term condition and oovenmtt of the
Scttiattent Agreemert sad elf other agrerntcttts relating tlxretc and tlatl m of the data tuxtwf
they do not have any set olT ur claim of any nattue whatsoever against the Released Party
relating to the 3ddement Agreenxct trrAction

Ikvrlopaiatiafes related pmtes and ttptnsentatives hereby waiveany etdell legN
and equitable claarswhatsoever that fray have ur may ttstiro ageirst Rolesaod Party relating ro

the Settlement Agreement or ActionIevetoper its affiliates related parties and representatives
Itcreby rdcose and fnrover diachwge Rcleasod Party Released Partys agents servants
emplayora OtFICCaBt10rMyeswcxasota and assigns frnm all damage loss claims dGmartds
lisbilis obligaPora actions end causes of action whalseevcr which Developer eta rrftdiatcs
related patties and Yepresrtntives might aaw have or claim in have nppiaD RdeasGl Party
whether presernly kcwnor unknown and ofevery aeturo atxi extort whatsoever uo acwuntof
ar in any way corccmitg arising vat ofoe fouxicd on the Action accept for the performance of
ho terra of the Setdemrnt Agreement

71Y7a
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saoo

1N W1TNL55WHRFi6UF ttta parties hamc execuud this Goiural Itatcasc ro he

effective as of the day of 20i 2

tLt11LLLa Florida limited liability
company

ay
Print Name
As its

awa

G22

Regular Meeting - March 26, 2013

Page 511 of 631



EXHIBIT C

Commercial Development on the West Side of South Atlantic Avenue

G23

Regular Meeting - March 26, 2013

Page 512 of 631



EXHIBIT C CONTD

Subject Property Looking East from South Atlantic Avenue old Stasia by
the Sea Sign on the Ground

G24
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EXHIBIT C CONTD

HighRise Hotel and Residential Development South of the

Subject Property

G25
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AGENDA ITEM SUMMARY

De artment Makin Re uest Cit Mana er Office

Meetin Date March 26 2013

Action Item Title Discussion of the attached Joint Planning Agreement with Volusia
County and the City of New Smyrna Beach

A enda Section Consent Public Hearin Admin ItemsNew X

Summary Explanation and Background

For the last two years the City Commission has had as a top strategic goal the annexation of

unincorporated properties within specific areas through a Joint Planning Agreement JPA with Volusia

County It appeazs the ongoing dialogue with the County may have resulted in an agreement at staff

level for discussion with the City Commission the City Commission had earlier approved the 2012

draft To attain an agreement the City will need to commit to the transfer of several road segments to

the City see attached Map and Road Condition Summary within one year of approval of the

agreement These roads are in unincorporated Volusia County and there is always the risk as occurred

with the small segment ofOtter transferred in Nov 202 that resurfacing monies will be required before

the adjacent properties are annexed The County staff conducted the attached pavement assessment and

has committed to resurface the following roads before the City accepts them Sundance Trail from Ari

Center Ave to its dead end and the segment of Hidden Pines Blvd from SR 44 to Shorewood Lane The

City staff has provided additional information back to the County as well on the roadways in question

In exchange for taking these road segments the City gains the following in the ten year agreement

The ability to annexnoncontiguous properties within the JPA area

Ability to provide for Planning and Building Department Services within the JPA area

Closest Unit response remains in place for Fire Services
Police services will only be for properties annexed into the City
Gazbage pickup will be as stated in existing franchise agreements from both entities and

There will he no duplication of storm water fees between the two entities

It is recommended that the revised JPA be reviewed and discussed by the City
Commission at this time so the May 2013 JPA Community Annexation Efforts can begin
as outlined in the Citys 2013 Annexation Plan

Fundin Anal sis Re ort on condition of roads attached from Cit staff

Exhibits Attached Ma List of Road Conditions

Reviewed B Name Si afore

De artment Director Gail Henrikson

Cit Mana er Pam Bran accio cst

Cit Attorne Frank Gumme

Commission Action
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LOCATION MAP

SUNDANCE TR
i

OTTER BLVD

HIDDEN PINES BLVD
ROBIN RD

BALTIMORE CIR

STEWART DR

N
City Boundary
Local Streets

o Subject Roadways
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Report on County Transfer of Roads to

the City of New Smyrna Beach

ByIhalid Resheidat

The City Engineer Street Supervisor and I inspected the following list of streets on3813 and

have the following comments

1 Sundance Trail from Art Center Avenue to dead end This road is on the list for the

county to resurface prior to transferring to the city The only concern the committee has

is the dead end Its difficult for emergency vehicles or any vehicle to turn around

Possibly improve dead end condition by adding a hammer head turn around Also we

suggest that turnouts be paved at driveway aprons

2 Hidden Pines Blvd from SR 44 to Shorewood Ln This road is on the list for the county to

resurface prior to transfer to the city The committee would suggest extending the mill

and overlay to terminus of curb and gutter transition curb

3 Hidden Pines Blvd from Shorewood Ln to Paige Ave Surface course is in very good

shape

4 Robin Rd from Corbin Park Rd to Shorewood Ln Longitudinal cracks that need to be

sealed and at dead end no turnaround orculdesac Suggest a hammer head for turn

around Also a stop bar is needed

5 Baltimore Circle from Hidden Pines Blvd to dead end No comment

6 Otter Blvd from Jungle Rd to end of county maintenance Was resurfaced recently and is

in excellent condition Need a double yellow striping and RPMs

7 Stewart Drive from Paige Ave to dead end Some longitudinal cracks but pavement

intact Recommend sealing cracks
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Brangaccio Pam

From Gerald Brinton gbrinton@volusiaorg
Sent Tuesday March 19 2013 1131 AM

To Resheidat Khalid
Cc Henrikson Gail Fegley Kyle Brangaccio Pam John Angiulli Judy Grim Kelli McGee Mary

Connors Todd Buckles

Subject Re FW CountyNSB Interlocal AgreementSection re road transfers

Attachments Report on County Transfer of RoadsCounty Rsponse31913pdf

Hi Khlalid

Attached are our responses to your suggestions Let me know if you have any issues with this

Gerald Jerry N Brinton PE

County Engineer Director of Engineering Construction

123 West Indiana Avenue

Deland FL 327204262

Tel 386 7365967 ext 2294

Cell 386 8785020

email gbrintondcovolusiaflus

Success Lies Upstream You CantDrift There

Florida has a very broad Public Records Law Virtually all written communications to or

from State and Local Officials and employees are public records available to the public and

media upon request Volusia County policy does not differentiate between personal and

business emails

Email sent on the County system will be considered public and will only be withheld from

disclosure if deemed confidential pursuant to State Law

Resheidat Khalid kresheidatdcitvofnsbcom3182013 832 AM

Good Morning Jerry

Attached please find our report on the above list Please let me know if you have any

questions Thanks

Khalid

Original Message
From Gerald Brinton mailtoabrintondvolusiaore
Sent Wednesday February 20 2013 436 PM

To Resheidat Khalid

Cc Brangaccio Pam John Angiulli Judy Grim Kelli McGee Mary Connors Todd Buckles

Subject CountyNSB Interlocal AgreementSection re road transfers

Hi Khalid

As we spoke pl find attached the evaluation of the roads listed in the draft agreement by the

pavements condition rating PCI and visual inspection Note I have added the remaining

segment of Otter Blvd since we just this month resurfaced it with hot mix asphalt

As the evaluation shows the county will commit to resurface the following roads before the

city accepts them Sundance Trail from Art Center Avenue to its dead end and the segment of

i
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Hidden Pines Boulevard from SR 44 to Shorewood Lane as they have pavement condition indexes

of 23 and 56 respectively

let me know if you have any questions

Ps Kelli assuming the city agrees to accept Otter Blvd the agreement will need to revised

to include it

Gerald Jerry N Brinton PE

County Engineer Director of Engineering Construction

123 West Indiana Avenue

Deland FL 327204262

Tel 386 7365967 ext 2294

Cell 386 8785020

email brintoncovolusiaflus

Success Lies Upstream You CantDrift There

Florida has a very broad Public Records Law Virtually all written communications to or

from State and Local Officials and employees are public records available to the public and

media upon request Volusia County policy does not differentiate between personal and

business emails

Email sent on the County system will be considered public and will only be withheld from

disclosure if deemed confidential pursuant to State Law

z

Regular Meeting - March 26, 2013

Page 520 of 631



3 9

Report on County Transfer of Roads to

the City of New Smyrna Beach

By Khalid Resheidat

The City Engineer Street Supervisor and I inspected the following list of streets on3813and

have the following comments

1 Sundance Trail from Art Center Avenue to dead end This road is on the list for the county to

resurface prior to transfemng to the city The only concern the committee has is the dead end

Its difficult for emergency vehicles or any vehicle to tum aoound Possibly improve dead end

condition by adding a hammer head turn around Also we suggest that turnouts be paved at

driveway aprons Response All ROW is prescriptive so a vehicle to turn around feature is not

possible Driveway aprons will be paved

2 Hidden Pines Blvd from SR 44 to Shorewood Ln This road is on the list for the county to

resurface prior to transfer to the city The committee would suggest extending the mill and

overlay to terminus ofcurb and gutter transition curb Response the mill and overlay to

terminus of curb and gutter transition curb will be extended

3 Hidden Pines Blvd from Shorewood Ln to Paige Ave Surface course is in very good shape

4 Robin Rd from Corbin Pazk Rd to Shorewood Ln Longitudinal cracks that need to be sealed

and at dead end no turnaround orculdesac Suggest a hammer head for turn aoound Also a

stop baz is needed Response Stop bar will be added All ROW is prescriptive so a vehicle to

turn arowid feature is not possible Response The reflective pavement cracking is common with

cementstabilized roadway bases These reflective cracks are typically only cosmetic in nature

and not structural Todd Buckles opinion based on his inspection is they are cosmetic

Therefore crack sealing is not necessary excerpt fromafampa Bay Case Study is included

below

5 Baltimore Circle from Hidden Pines Blvd to dead end No comment

6Otter Blvd from Jungle Rd to end of county maintenance Was resurfaced recently and is in

excellent condition Need adouble yellow striping and RPMs Response Double yellow

striping dont concur with adding RPMs

7 Stewart Drive from Paige Ave to dead end Some longitudinal cracks but pavement intact

Recommend sealing cracks Response Satne response regarding crack sealing as for No 4 above

Robin Rd

Excerpt from CementTreated Base Case Study Tampa Bay By Greg Halsted

One of the bad raps that cementstabilized roadway bases get is the frequent appearance of

small cracks in the asphalt surfacing These types ofbases including CTB can be the source of

shrinkage cracks that can occur in the stabilized base layer during curing which can reflect up

through the asphalt surface These cracks in the CTB layer can result in stress concentrations and

cracking in the asphalt surface layer The surface cracks tend to follow the same pattern as the

cracks in the base and are commonly referred to as rellection cracks These reflective cracks

are typically only cosmetic in native
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Working Draft

Interlocal Service Boundary
Agreement

City of New Smyrna Beach

and The County ofVolusia

March 19 2013
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MARCH 19 2013

Interlocal Service Boundary Agreement
City of New Smyrna Beach and The County of Volusia
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MARCH 19 2013

1 BETWEEN THE CITY OF NEW SMYRNA BEACH AND
2 THE COUNTY OF VOLUSIA

4 RECITALS

5

6 This Master Interlocal Service Boundary Ageement the Ageement is made and

7 entered into this XX day of3000 2012 by and between the City of New Smyrna Beach
8 City and Volusia County County
9

10 WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
11 Section2b Florida Constitution and Section 166021Florida Statutes 2011 and

12

13 WHEREAS the County possesses powers of self government and home rule as provided
14 by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

15

16 WHEREAS the Florida Interlocal Cooperation Act of1969 Section 16301 Florida

17 Statutes 2011 encourages and empowers local government to cooperate with one another on

18 matters ofmutual interest and advantage and provides for interlocal agreements between local

19 governments on matters such as annexation and joint planning and

20

21 WHEREAS the Municipal Annexation or Contraction Act Chapter 171 Part I Florida

22 Statutes and the Interlocal Service Boundary Ageement Act Chapter 171 Part II Florida

23 Statutes recognizes the use ofinterlocal service boundary agreements and joint planning
24 agreements as a means to coordinate future land use public facilities and services and protection
25 of natural resources in advance of annexation and

26

27 WHEREAS the Local Government Comprehensive Planning and Land Development
28 Regulation Act Chapter 163 Part IFlorida Statutes requires that counties and cities include in

29 their respective planning efforts intergovernmental coordination and particulazly mechanisms

30 for identifying and implementing joint planning azeas and

31
32 WHEREAS the City and the County wish to identify lands that aze logical candidates for

33 future annexations the appropriate land uses and infrastructure needs and provider for such

34 lands and ensure protection of natural resources and

35

36 WHEREAS the extension of the City and County facilities and services aze most

37 efficiently provided if the process and timing of long range planning annexation and

38 development review processes for the City and County aze cleazly identified and part ofa

39 coordinated countywide planning in advance of the City and County capital planning
40 commitment and expenditure and

41

42 WHEREAS the ageement ofthe City to undertake annexation joint planning efforts
43 and coordination ofpublic services and infrastructure in a manner that is part ofacountywide
44 planning effort aze a material inducement to the County to enter into this Ageement and

45

2
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MARCH 19 2013

WHEREAS the City and the County find that the benefits of intergovernmental
communications and coordination will accrue to both Parties and

4 WHEREAS the City adopted initiating Resolution No 0211 on January 3 2011 and the

5 County adopted responding Resolution No 2011055 on Mazch 17 2011 in accordance with

6 Section 171203 Florida Statutes 2011 and

10

11

12

13
14

15

16

17

18
19

20

21

22

23

24

25
26

27

28
29

30

31

32

33
34

35
36

37

38
39
40

41

42

43

44

45

46

47

WHEREAS the elected officials ofthe City and the County have met and negotiated in

good faith to resolve issues relating to annexation and joint planning and coordinated provision
of public services and infrastructure and wish to memorialize their understanding in this

Agreement and

WHEREAS this Agreement is entered into pursuant to the authority ofArticle VIII of

the Florida Constitution and Chapters 125 163 166 and 171 Florida Statutes 2011

NOW THEREFORE in consideration of the mutual covenants set forth in this

Agreement the receipt and sufficiency ofwhich are hereby acknowledged the City and the

County agree as follows

Incorporation ofRecitals The recitals above aze true and correct and incorporated into

this Agreement as if fully set forth herein

2 Incorporation ofSubAgreements The followingSubAgreements attached hereto are

fully incorporated as if fully set forth herein and address the issues within the Citys
initiating resolution and the Countysresponding resolution

a Planning Services with Joint Planning Agreement pursuant to Section

1712042Florida Statutes
b Roads
c Building Services

d Fire Services

e Solid Waste Services

f Stormwater Services

Term of Agreement This Agreement and all attached SubAgreements shall take effect

upon final adoption ofthe ordinances adopting this Agreement enacted by the County
and the City The effective date shall be the date of final adoption by the City or County
whichever is later The initial term of the Agreement shall be three 3 yeazs from the

effective date ofthe Agreement At the end ofthe third yeaz the County and City shall

review the effectiveness and performance of this Agreement andSubAgreements
Based upon the review this Agreement and SubAgreementsmay

a Extend for an additional term not to exceed 10 years from the effective date of

this Agreement or

b Amend the Agreement andorSubAgreements and extend for an additional term

not to exceedl0 yeazs from the effective date of this Agreement or

3
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1 c Terminate the Agreement andorSubAgreements If the Ageement or a Sub

2 Agreement is terminated the City and County shall agce to a reasonable time

3 period not less than 90 days or more than 180 days to facilitate the termination

4 Ifthis Agreement is terminated within the initial three 3 year period then any
5 infrastructure facilities consolidated or coordinated service shall revert to its

6 status that existed prior to adoption of the Agreement unless otherwise provided
7 in a sepazate ageement

9 4 Renewal ofAereement Pursuant to Chapter 17120312 Florida Statutes if the

10 Ageement is extended beyond the initial three 3 year period for any length of time up
11 to 10 years from the effective date ofthis Ageement then the City and County shall

12 initiate negotiations for the renewal and extension ofthis Ageement beyond the 10 year
13 term no later than 18 months prior to the termination of the l0yeaz term

14 5 Termination ofAreement The County or City may terminate this Ageement at

15 anytime upon delivery of anotice of termination to the other Party at least 180 days prior
16 to the proposed date oftermination A Party delivering such a notice oftermination as

17 aforesaid may in such Partys sole discretion revoke such notice oftermination at any
18 time prior to the termination date

19 6 Dispute Resolution The County and City agee to resolve any dispute related to the

20 interpretation or performance ofthis Ageement in the manner described in this section

21 Either Party may initiate the dispute resolution process by providing written notice to the

22 other Party Initiation ofthe dispute resolution process shall operate as a stay of the

23 action which is the subject of the dispute
24

25 a Notwithstanding the foregoing in the event that either Party determines in its

26 sole discretion and good faith that it is necessary to file a lawsuit or other

27 formal challenge in order to meet ajurisdictional time deadline to obtain a

28 temporary injunction or otherwise to preserve a legal or equitable right
29 related to this Agreement such lawsuit or challenge may be filed but upon
30 the filing and any other act necessary to preserve the legal or equitable right or

31 to obtain the temporary injunction the Parties shall thereafter promptly file a

32 joint motion with the reviewing court or administrative law judge requesting
33 that the case be abated in order to afford the Parties an opportunity to pursue
34 the dispute resolution procedures set forth herein If the abatement is granted
35 the Parties shall revert to and pursue the dispute resolution procedures set

36 forth herein

37
38 b Within ten 10 days of the abatement order the allegedly aggrieved party
39 shall then effect the transmittal ofa notice ofconflict in the form of a

40 certified letter to all governmental bodies involved in the dispute at issue

41 Upon receipt ofthe notice which shall specify the areas of disagreement the

42 Parties agee to conduct aconflict assessment meeting at a reasonable time

43 and place as mutually agreed upon within thirty 30 days ofreceipt of the

44 notice ofconflict

45

4
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1 c If discussions between the Parties at the conflict resolution meeting fail to

2 resolve the dispute within forty 40 days ofthe receipt ofthe notice

3 described in subpazagaph a above the Parties shall conduct mediation in the

4 presence of a neutral third party mediator If the Parties aze unable to agree

5 upon a mediator the County shall request appointment ofa mediator by the

6 Chief Judge of the Circuit Court in and forVolusia County Florida The

7 mediation contemplated liy this Section is intended to be an informal and non

8 adversarial process with the objective ofhelping the Parties reach a mutually
9 acceptable and voluntary agreement The decisionmaking shall rest solely

10 with the Parties The mediator shall assist the Parties in identifying issues
I 1 fostering joint problemsolving and exploring settlement alternatives

12

13 d If the Parties are unable to reach amediated settlement within fifty 50 days
14 ofthe receipt ofthe initial notice ofconflict the pazties shall hold ajoint
15 intergovernmental meeting If the joint intergovernmental meeting does not

16 successfully resolve the issues identified in the notice of conflict the entities

17 participating in the dispute resolution procedures described herein may avail

18 themselves ofany otherwise available rights including the suspension of

19 abatement ofexisting actions

20

21 e The Pazties agree that this dispute resolution procedure satisfies the

22 requirements of Chapter 164 Florida Statutes

23

24 7 Duplication ofServices The Parties hereto agree that if any Party undertakes any action

25 which will result in overlapping competition or duplication in the current service

26 delivery arrangements or in the future service delivery strategy described in this

27 Agreement that Party shall notify the other Party to this Agreement in accordance with

28 Florida law Further the transfers of any lands transportation facilities including
29 roadways parks or any other public facilities under the terms of this Agreement shall

30 not be reversed if this Agreement is terminated except though a separate agreement in

31 writing approved by both Parties
32

33 8 Notice All notices consents approvals waivers and elections that any Party requests or

34 gives under this Agreement will be in writing and shall be given only by hand delivery
35 forwhich a receipt is obtained or certified mail prepaid with confirmation of delivery
36 requested Notices will be delivered or mailed to the addresses set forth below or as

37 either Party may otherwise designate in writing
38
39

40 If to the County
41 County of Volusia

42 Attn County Manager
43 123 West Indiana Avenue

44 Deland FL 32720

45

46

47

48 If to the City

5
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City ofNew Smyrna Beach

Attn City Manager
210 Sams Ave
New Smyrna Beach F132168

Notices consents approvals waivers and elections will be deemed given when received

by they Party for whom intended

10

11

12

13

14

15

16

17

18

19
20

21

22

23

24

25

26

27
28
29

30

31

32
33

34

35
36

37
38

39

40
41

42

43

44

9 Sole Benefit This Ageement is solely for the benefit of the County and City and no

right or cause of action shall accrue upon orby reason hereof to or for the benefit of any
third party Nothing in this Agreement either expressed or implied is intended or shall
be construed to confer upon or give any person corporation or governmental entity other

than the Parties any right remedy or claim under or by reason ofthis Agreement or any

provisions or conditions hereof and all of the provisions representations covenants and

conditions herein contained shall inure to the sole benefit of and shall be binding upon
the Parties and their respective representatives successors and assigns

10 Authority The County and City each represent and warrant to the other its respective
authority to enter into this Agreement acknowledge the validity and enforceability of this

Agreement The County and City hereby represents warrants and covenants this

Agreement constitutes a legal valid and binding contract enforceable by the Parties in

accordance with its terms and that the enforceability hereof is not subject to any

impairment by the applicability ofany public policy or police powers

11 Enforcement This Agreement shall be enforceable by the Parties hereto by whatever

remedies aze available in law or equity including but not limited to injunctive relief and

specific performance

12 Defense Ifthis Agreement or any portion hereof is challenged by any judicial
administrative or appellate proceeding each Party hereby agreeing with the other not to

initiate or acquiesce to such challenge or not to appeal any decision invalidating any

portion of this Agreement the Parties collectively and individually agee at their

individual sole cost and expense to defend in good faith its validity through to a final

judicial determination unless both Parties mutually agee in writing not to defend such

challenge or not to appeal any decision invalidating any portion ofthis Agreement

13 Amendments Amendments may be proffered by either Party at any time Proposed
amendments shall be in writing and must be approved by amajority of the governing
bodies ofeach Party

14 Sunremacv The Parties agree and covenant having given and received valuable

consideration for the promises and commitments made herein it is their desire intent and

firm agreement to bebound by and observe the terms ofthis Agreement wherever such

terms aze more stringent than those subsequently enacted by the Legislature Should the

terms ofthis Agreement conflictwith previous agreements between the Parties the terms

of this Agreement shall control

6
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15 Entire Understanding Except as otherwise set forth herein this Agreement embodies

and constitutes the entire understanding ofthe Parties with respect to the subject matters

3 addressed herein and all prior agreements understandings representations and

4 statements oral or written are superseded by this Agreement

5 16 Governing Law and Venue The laws ofthe State ofFlorida shall govern this

6 Agreement and venue for any action to enforce the provisions ofthis Agreement shall

7 only be in the Circuit Court in and for Volusia County Florida Federal Jurisdiction and

8 venue if applicable shall only be in the Middle District ofFlorida Orlando Division If

9 circumstances arise which cause aconflict between this paragraph and pazagraph 7

10 Dispute Resolution paragraph 7 shall control

11 17 Severability Any term or provision ofthis Agreement that is invalid or unenforceable in

12 any situation in any jurisdiction shall not affect the validity or enforceability of the

13 remaining terms and provision hereofor the validity or enforceability ofthe offending
14 term or provision in any other situation or in any other jurisdiction
15
16 18 Compliance with Chanter 171 Part II Florida Statutes The Parties agree that this

17 Agreement meets the requirements ofChapter 171 Part II Florida Statutes

18 19 Amendment ofIntergovernmental Coordination Element of Comprehensive Plans

19 Consistent with Section 1712039Florida Statute 2011s the Parties within six 6
20 months of the effective date of this Agreement shall amend their respective
21 Intergovernmental Coordination Elements oftheir adopted Comprehensive Plans to

22 establish consistency and compliance with this Agreement

23 20 Adoption by County As required by Section 17120314 Florida Statutes meetings of

24 the County after final execution of this Agreement and all SubAgreements by all parties
25 the County shall adopt this agreement by ordinance pursuant to Section 12566 Florida

26 Statutes 2011 at orbefore the next regulaz meeting
27

28 21 Adoption by City As required by Section 17120314 Florida Statutes 2011 at or

29 before the next regulaz meeting of the City after final execution ofthis Agreement and all

30 its SubAgreements by all parties the City shall adopt this Ageement by ordinance

31 pursuant to Section 166041 Florida Statutes 2011
32
33 IN WITNESS WHEREOF each of the undersigned has executed this Agreement on behalf of

34 the respective party set forth below pursuant to the authority granted to each ofthe undersigned
35 in the resolution by which each party approved and adopted this Agreement
36

37
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and Joint Planning Agreement
Pursuant to Section 1712042Florida Statutes

This Planning Services DeliverySubAgreement and Joint Planning Agreement is made

and entered into this XXth day of XXXXX 2012 by and between the City of New Smyrna
Beach City and Volusia County County

WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
Section2b Florida Constitution and Section 166021 Florida Statutes 2011 and

WHEREAS the County possesses powers ofself government and home rule as provided
by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

WHEREAS the Municipal Annexation or Contraction Act Chapter 171 Part I Florida

Statutes and the Interlocal Service Boundary Agreement Act Chapter 171 Part II Florida

Statutes recognizes the use of interlocal service boundary agreements and joint planning
agreements as a means to coordinate future land use public facilities and services and protection
ofnatural resources and

WHEREAS Section 1712036Florida Statutes 2011 allows an interlocal service

boundary agreement to establish a process for land use decisions consistent with part II of

Chapter 163 including those which may allow a municipality to adopt land use changes
consistent with part II of Chapter 163 for azeas that aze scheduled to be annexed within the term

ofthe interlocal agreement and

WHEREAS Section 171204 Florida Statutes 2011 allows a municipality to pursue
annexation of land which is not contiguous to the municipality creates an enclave or is not

reasonably compact when acounty and municipality enter into ajoint planning agreement under
Section 1633171 and

WHEREAS the City and the County wish to identify lands that aze logical candidates for

urbanized development and ensure the protection ofnatural resources

NOW THEREFORE in consideration of the mutual covenants set forth herein the receipt
and sufficiency of which aze hereby acknowledged the City and the County agree to enter into

this joint planning agreement and planning services subagreement pursuant to Sections

1633171 and 171204 Florida Statutes 2011 The County and City agree as follows

1 Joint Plannine AreaJPA

a The JPA is indicated on attached Map 1 The JPA consists of the

unincorporated land located within the Interlocal Service Boundary
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b The JPA is anticipated for municipal annexation because it is urban in chazacter
as that term is defined by section 1710318Florida Statutes 2011

c Upon annexation the City may amend its Future Land Use Map to include any
City designation stated herein in accordance with Chapter 163 Florida Statutes
These lands are considered ripe for urban infill development and have the

necessary public facilities to support it including but not limited to transportation
and schools

The following explanations aze intended to satisfy the requirements of

Section 1712042Florida Statutes 2011

Geoesaphic Areas Anticipated forAnnexation

See the JPA boundary indicated in Map 1 attached hereto and

incorporated herein

Future Land Uses to be Established by the City after annexation

The City may amend its future land use map to apply any category
within the JPA after annexation subject to the following
exceptions

The City shall limit the Future Land Uses in JPA SubAreas 1 2

and 3 as depicted on Map 1 to the following categories

Conservation Forestry Resource Agriculture Rural Recreation
andor Public Grounds and Buildings

Necessary Public Facilities and Services

Transportation See the Roads SubAgeement and Map 2
attached hereto and incorporated herein

Public Utility Facilities A portion of the JPA is currently served

by the New Smyma Beach Utilities Commission The County and

City hereby agree that the provision ofwater and sewer services to

any properties within the JPA which aze annexed by the City shall

be determined by the City The City agrees to work in good faith

with the New Smyrna Beach Utilities Commission to facilitate

such service

School Facilities The JPA shall be served by the schools zoned by
the Volusia County School District The City agrees to perform the

necessary studies to determine adequate school capacity for any

new development applied for within the JPA

9
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Natural Resources

Lands containing sensitive natural resources to the extent they exist in the

JPA will be protected by the conservation element of the Citys
comprehensive plan The City agrees to amend its Future Land Use Map
to include the Environmental Core Overlay ECO lands located within the

City and indicated on Map 1 The City agrees to amend its comprehensive
plan to include policies consistent with the Countys Smart Growth

Initiative policies as found in the County Future Land Use Element
Section H The City shall adopt the map and text amendment within six

months ofthe effective date ofthis ISBA

2 Plannin Process and Implementation

a The City and the County agree to amend their Intergovernmental Coordination

Elements within six months of the effective date of this Interlocal Service

Boundary Agreement ISBA by adopting a policy referencing said agreement
and in accordance with Section 1712039 Florida Statutes 2011 The

Countys policy shall read as follows and shall be inserted in Chapter 14 of the

county comprehensive plan

141212 Pursuant to Chapter 171 Part II Florida Statutes Volusia County
and the City of New Smyrna Beach have established an Interlocal

Service Boundary Ageement ISBA adopted on

2012 The agreement allows the City to annex properties within
the Joint Planning Area that would not otherwise be eligible for

annexation subject to the provisions established in the ISBA

b The City agrees to adopt a Municipal Service AreaMSA as an amendment to its

comprehensive plan within six months of the effective date of the ISBA and in

accordance with Section 171203 11 Florida Statutes 2011 The MSA shall

include the azea indicated in the attached Map 1 and the provisions established

within the ISBA The amendment shall include the elements required by Section
17120311 Florida Statutes 2011

c The County comprehensive plan and land development regulations shall apply to

all pazcels within the JPA until the City annexes the pazcel at issue and amends its

comprehensive plan accordingly The City shall act as the point of permit
processing plan review issuance inspection and interpretation of the county

comprehensive plan and zoning for proposed development on existing entitled

pazcels within the JPA A property owner may appeal the Citys interpretation to

the Countys Zoning Administrator Appeals of any determination made by the

Countys Zoning Administrator aze heard by the Volusia County Council as

required by the Volusia County Code
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1

2 3 Annexation

3
4 a This Agreement allows for annexation of pazcels within the JPA that would not

5 otherwise be allowed under Chapter 171 Florida Statutes because they would

6 create pockets create enclaves or would be noncontiguous
7

8 b If property within the JPA abuts a roadway then at the time of its annexation the

9 road rightofwayincluding the road and adjacent rightofway shall be deemed

10 to be annexed simultaneously into the City Such annexations shall not include

11 rightofwaysegments located outside ofthe interlocal service boundary indicated

12 on Map 1 and shall not include those specific roadways and rightsofway which

13 are agreed to remain under county ownership and control under the terms of this

14 ISBA

15

16 c The City agrees to process aFuture Land Use Map amendment concurrently with

17 any JPA annexation The City must adopt the annexation and the comprehensive
18 plan amendment as sepazate and distinct actions

19

20 d The City agrees not to process any application for annexation of properties
21 located outside the Interlocal Service Boundary Area illustrated on Map 1 without

22 County concurrence

23

24 4 Conflict and Control

25

26 aTo the extent this Agreement conflicts with that certain Interlocal Planning Agreement
27 between the City and the County dated July 1 1999 the terms of this Planning
28 Agreement and Interlocal Service Boundary Agreement control

29

30

31

32
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This Roads Services Delivery SubAgreement is made and entered into this XX day ofXXJO

2012 by and between the City ofNew Smyrna Beach City and Volusia County County

WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
Section2b Florida Constitution and Section 166021 Florida Statutes 201 I and

WHEREAS the County possesses powers ofself govemment and home rule as provided
by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

WHEREAS the County provides for road construction and maintenance on all roads

accepted into its system within unincorporated areas The County also provides for the

construction and maintenance of roads designated asCand CRroads regardless of its

location within the unincorporated areas or within the City and

WHEREAS the Citysannexations have or have the potential to significantly increase

impacts to County and City roads and

WHEREAS the County and City acknowledge that the Countys and Citys road systems
improvements and maintenance cannot be adequately funded with the existing fending sources

ie gas taxes impact fees grants etc and

WHEREAS the County and City acknowledge increased coordination in road system

planning construction and maintenance will result in more efficient expenditure of funds and

provide enhanced maintenance or capacity level of service for roads within the City and

WHEREAS the Florida Interlocal Cooperation Act of 1969 Section 16301 Florida

Statutes 2011 encourages and empowers local government to cooperate with one another on

matters of mutual interest and advantage and provides for interlocal agreements between local

governments on matters such as roads and

NOW THEREFORE in consideration of the mutual covenants set forth in this Agreement
the receipt and sufficiency of which are hereby acknowledged the City and the County agee
that acoordinated approach to mad services will result in better and more efficiently maintained

roads for all of the citizens of Volusia County and a need exists to change said service delivery
arrangements in the following manner
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1 Service Delivery Agreement

a Volusia County shall retain jurisdiction ownership and control of the entire

length ofCountyThoroughfaze Roads regazdless of any pazcel annexations by the

City including the existing thoroughfaze roads listed below and subsequent
additions to the Countys thoroughfaze

Atlantic AvenueCRAlA

Turnbull Bay Road

Pioneer Trail

Airport Road
Williamson Blvd extension

Sugaz Mill Drive

Josephine10th Street

Wayne Avenue
Wallace Road east toUS 1
Halleck Street

Mission Drive
Old Mission Road

Saxon Drive from AlA south to the City limits

Within one year of the effective date ofthis Agreement the City shall accept jurisdiction
ownership and control of the following roads

Sundance Trail from Art Center Avenue to dead end

Hidden Pines Boulevard from State Road 44 to Paige Avenue

Robin Road from Corbin Pazk Road to Shorewood Lane

Baltimore Circle from Hidden Pines Boulevazd to dead end

Stewart Drive from Paige Avenue to dead end

Acceptance of these roads by the City shall be conditioned upon the following

1 The County shall refurace these roads prior to the City accepting jurisdiction
2 Resurfacing shall include aminimum leveling course and 1 12surface

course SP95design mix
3 All sidewalks within the roadway systems that aze to be transferred to the City

must be in good condition in terms of safety and structural stability and comply
with ADA guidelines at roadway intersectionsieappropriate ramped truncated

domes All replacements and reapirs must be done prior to acceptance by the

City

The following roads from South Atlantic Avenue to Hill Street which the City is already
maintaining

2nd Avenue

3rd Avenue

4th Avenue
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8th Avenue

9th Avenue
10th Avenue
11th Avenue

13th Avenue

16th Avenue

17th Avenue
18th Avenue
19th Avenue

20th Avenue

21st Avenue

22nd Avenue
23rd Avenue

24th Avenue

Glencoe Road from State Road 44 to Lymestone Court

b In accordance with Section33504153Florida Statutes 2011 the City and

County hereby agree that the following terms shall govern future annexations as

they occur within the MSA with regazd to the permanent transfer of non

thoroughfaze roadway maintenance responsibilities from the County to the City

i For purposes of this agreement toad segment shall mean the portion of

a County road between two intersecting roads and

ii On January 1 2012 nonthoroughfaze county roads not identified in

subsectiona above within or adjacent to the existing City boundary
shall become roads under the Citys jurisdiction and maintenance

responsibility upon the occurrence ofthe following condition At least

fiftyone percent 51 of the road segment is either within or adjacent to

the existing City boundary per Section33504153Florida Statutes

2011 and

iii All County non thoroughfaze roads within the MSA shall transfer to the

Citys jurisdiction and maintenance responsibility by segment upon
annexation of at least fiftyonepercent 51 of a road segment per

Section33504153Florida Statutes 2011 and

iv The 51 segment is calculated based on the frontage ofannexed parcels
on each side ofthe road segment between two intersecting roads and

v Once 51 or more ofa segment is annexed the entire road segment
between the two intersecting roads will be deemed annexed into the City
and transfer to the Citys jurisdiction and ownership and the City will be

fully responsible for all maintenance and other responsibilities ofthe road

per Section33504153Florida Statutes 2011 and
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vi As the City accepts jrusidiction and responsibility over a road segment it
shall have the same right of access for purposes ofmaintenance as the

County to the fullest extent the County is able to grant such a right

vii Annexations pursuant to this Agreement shall include conveyance ofall

responsibilities from the County to the City related to the maintenance and

governance of the adjoining portions ofthe New Smyrna Streetlighting
Special Assessment Districts
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viii Any County or City agreements for road improvements with other

governmental or private entities existing at the time ofthe approval ofthis

Agreement shall remain in full force and effect except in the case ofa

conflict with this Agreement in which case the terms of this Agreement
shall prevail It is the intention of the parties than no additional mutual

agreements shall be necessary to effect mad segment annexation this

Agreement is intended to convey the will of the parties concerning all road

segments within the MSA

2 Transportation Planning and Coordination

a The City and County agree to use the adopted Volusia Transportation Planning
Organization TPO Transportation Impact Analysis TIA Guidelines to coordinate

the review and mitigation of development impacts on road transit bicycle and

pedestrian systems based upon a mutually agreed upon TIA methodology The TIA

Guidelines shall utilize the latest adopted level of service standazds and transportation
plans within the impacted jurisdictions comprehensive plans including the adopted
Volusia TPO Long Range Transportation Plan In the event that the standards or plans
maybe different the TIA methodology andormitigation plan shall address
coordination When necessary comprehensive plans shall be updated to reflect the

latest coordination plans In the case that the TIA Guidelines become defunct the

City and County agree to continue to utilize the latest adopted version for the purpose
of plan review and mitigation coordination

3 Fundin

a The City and County will work together to obtain funding sources for capital
improvements relative to transportation within the MSA

b City and County will work together to obtain funding sources for capital and

operating expenses relative to providing transit service within the MSA

c At the discretion of the County Council the County may collect the applicable
County road impact fees within all areas ofthe City to mitigate for impacts to

county Thoroughfare roadways

d Within the City limits the City may also enact additional road impact fees that do not

duplicate the Countys road impact fee
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4 Maintenance

4 a The City and County may enter into maintenance agreements for certain segments of

5 permanent County roads as identified in paragraph l awithin the MSA The County
6 agrees that the City shall be justly compensated for any and all maintenance

7 subjugated to the City through amaintenance agreement These maintenance

8 agreements shall include but not be limited to

9

10 i Any mowing edging tree trimming maintenance of shrubs flowers trees and

11 special grasses inrightsofways and within medians unless previously addressed

12 by aCounty use permit and

13

14 ii Jurisdiction for all stormwater drainage and retention systems associated with the

15 road systems and

16

17 iii The cost ofmaintenance shall be based on the level of service provided by the

18 County and shall be negotiated between the parties on an annual basis as part of

19 the budgetary process
20

21 b The County will be responsible for all stormwater drainage retention systems
22 associated with permanent County roads identified in paragraph la If the City
23 agrees to mow these areas the City will be justly compensated and

24

25 c All roads whose jurisdiction is transferred to the City under the terms of this

26 agreement shall be maintained by the City unless otherwise agreed to in a separate
27 maintenance agreement
28

29 d Ifthe road is transferred to the City the County shall provide all documents and

30 drawings concerning the road drainage and right of way to the extent such documents are

31 in the Countysposession

32 e Acceptance ofmaintenance of a road rightofwayby the City also includes acceptance
33 and maintenance of sidewalks andormulti use trails

34

35
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This Building Permitting and Inspection Services Delivery SubAgreement is made and

entered into this XX day of JOCXX 2012 by and between the City of New Smyrna Beach

Citys and Volusia County County

WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
Section2bFlorida Constitution and Section 166021 Florida Statutes 2011 and

WHEREAS the County possesses powers of self government and home rule as provided
by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

WHEREAS The County and City each provide building permitting and inspection
services within their respective jurisdictions and

WHEREAS the Florida Interlocal Cooperation Act of 1969 Section 16301 Florida

Statutes encourages and empowers local government to cooperate with one another on matters

of mutual interest and advantage and provides for interlocal agreements between local

governments on matters such as building permitting and inspection services and

WHEREAS the Municipal Annexation or Contraction Act Chapter 171 Part IFlorida

Statutes and the Interlocal Service Boundary Agreement Act Chapter 171 Part II Florida

Statutes recognizes the use of interlocal service boundary agreements and joint planning
agreements as a means to coordinate public services such as building permitting and inspections

NOW THEREFORE in wnsideration of the mutual covenants set forth in this Agreement
the receipt and sufficiency of which aze hereby acknowledged the City and the County agree
that a unified approach to building services will result in more efficient use of County and City
services in amanner that protects and promotes the health and welfare ofall of the citizens of

Volusia County and aneed exists to change said service delivery arrangements in the following
manner

1 Service Delivery Agreement

a The City shall serve as the single point of service for building permitting and

inspections within the boundaries of the MSA

b Through mutual agreements the City and County may grant authorization to each

other to perform plan review and inspections in their respective jurisdictions in

certain situationsieCounty facilities in City or City facilities inanincorporated
County Plan review and inspections for a specific project must be performed by
the same entity these duties may not be divided between the County and the City
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WORKING DRAFT
Fire Service

DeliverySubAgreement
6
7 This Fire Services Delivery SubAgreement is made and entered into this XX day ofXXXX
8 2012 by and between the City ofNew Smyrna Beach City and Volusia County County
9

10 WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
11 Section2b Florida Constitution and Section 166021 Florida Statutes 2011 and

12

13 WHEREAS the County possesses powers of self government and home rule as provided
14 by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

15

16 WHEREAS the County provides fire prevention and suppression and nontransport
17 emergency medical services in the unincorporated and incorporated areas ofthe county through
18 the Volusia County Fire Services and

19

20 WHEREAS the County provides funding for fire services through federal and state

21 grants County General Fund Volusia County Fire Impact Fees Volusia County Fire District

22 Municipal Services Benefit Unit Assessment and Volusia County Fire District Fees and

23

24 WHEREAS the County and City recognize the most efficient approach to assuring
25 adequate fire protection is a coordinated and unified approach between the County and the City
26 and

27

28 WHEREAS the Florida Interlocal Cooperation Act of 1969 Section 16301 Florida

29 Statutes encourages and empowers local government to cooperate with one another on matters

30 of mutual interest and advantage and provides for interlocal agreements between local

31 governments on matters such as fire services and

32
33 WHEREAS the Municipal Annexation or Contraction Act Chapter 171 Part I Florida

34 Statutes and the Interlocal Service Boundary Agreement Act Chapter 171 Part II Florida

35 Statutes recognizes the use of interlocal service boundary ageements and joint planning
36 agreements as a means to coordinate public services such as fire services

37

38 NOW THEREFORE in consideration of the mutual covenants set forth in this

39 Agreement the receipt and sufficiency ofwhich are hereby acknowledged the City and the

40 County agree that a coordinated and unified approach to fire services results in a more efficient

41 and effective method of service and promotes the safety and welfare for all ofthe citizens of

42 Volusia County and agree a need exists to continue said service delivery arrangements in the

43 following manner

44
45 1 Service Delivery Agreement The County and City shall continue to utilize the

46 current mutual aid agreement in place with Volusia County Fire Services
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VCFS If that ageement should terminate without renewal the City shall be

solely responsible for fire services within the incorporated boundaries ofthe City

4 Service Delivery Agreement The County and City shall continue to utilize the

5 current Volusia County Fire Chiefs Association InterlocalAgreement for Fire

6 andor Rescue Service Mutual Aid within Volusia County If that agreement
7 should terminate without renewal the City shall be solely responsible for fire

8 services within the incorporated boundaries of the City unless service is otherwise

9 stipulated in an agreement between the County and the City
10
11

12

13 2 The incorporated boundaries ofthe City shall include those azeas annexed into the

14 City including those areas annexed pursuant to the Planning Services Sub

15 Ageement and the MSA as defined in the Planning ServicesSubAgreement
16

17

18 3 Maximum effective range for fire rescue appazatus under daily operations
19 shall be within the expected service areas that aze mutually agreed upon and

20 designated by the Computer Aided Dispatch CAD run card system
21

22
23 4 If at any time either agency believes there are disparities which result in either

24 agency supplanting the others primary core firerescueEMS services the two

25 agencies shall meet and determine amutually beneficial remedy
26
27 5 The City and County will provide closest unit response regardless of call type
28 foremergency and non emergency Fire and Rescue calls regardless ofboundaries

29
30 3 Fire Hydrants VCFS currently operates under an existing interlocal agreement with the

31 City for the replacement cost for each fire hydrant maintenance on each fire hydrant
32 water for flushing and firefighting and other miscellaneous hydrant expenses in a

33 municipal service district governed by the Citys Utilities Commission This interlocal

34 agreement dated November 30 1983 shall remain in full force and effect The Citys
35 fire deparhnent shall be responsible for performing hydrant fire flow tests and painting
36 City fire hydrants
37

38 4 The City and the County currently conduct inspections for new construction as well as

39 inspections associated with business tax receipt applications within their respective
40 jurisdictions The City and the County will continue to perform inspections within their

41 own jurisdictions until such time as a property is annexed into the City Once the

42 property is annexed the City will assume responsibility for inspections on that property
43

44

45
46

47

48
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WORKING DRAFT

Solid Waste Collection and Disposal
DeliverySubAgreement

This Solid Waste Collection and Disposal Delivery SubAgreement is made and entered into this
XX day ofXXO 2012 by and between the City ofNew Smyrna Beach City and Volusia

County County

WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
Section2bFlorida Constitution and Section 166021 Florida Statutes 2011 and

WHEREAS the County possesses powers ofself government and home rule as provided
by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

WHEREAS the County is required by Florida Statutes to provide a point of collection

and disposal of solid waste for all ofVolusia County and

WHEREAS the Countyprovides apoint of collection and disposal for solid waste for the

City at the Countys existing solid waste facility and

WHEREAS the County and City recognize the most efficient approach to provide solid

waste collection and disposal services is a coordinated and unified approach between the County
and the City and

WHEREAS the Florida Interlocal Cooperation Act of 1969 Section 16301 Florida

Statutes 2011 encourages and empowers local government to cooperate with one another on

matters of mutual interest and advantage and provides for interlocal agreements between local

governments on matters such as solid waste collection and disposal services and

WHEREAS the Municipal Annexation or Contraction Act Chapter 171 Part I Florida

Statutes and the Interlocal Service Boundary Agreement Act Chapter 171 Part II Florida

Statutes recognizes the use of interlocal service boundary agreements and joint planning
agreements as ameans to coordinate public services such as solid waste collection and disposal
services

NOW THEREFORE in consideration ofthe mutual covenants set forth in this

Agreement the receipt and sufficiency ofwhich are hereby acknowledged the City and the

County agree a coordinated and unified approach to solid waste collection and disposal services

result in amore efficient and effective method of service and promotes the health and welfare for

all of the citizens ofVolusia County and agree a need exists to continue said service delivery
arrangements in the following manner
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1 Service Delivery Agreement

The Countys solid waste contractor will continue to serve its franchise area being the

unincorporated part of the Interlocal Service Boundary Area until expiration of its
franchise agreement December 31 2018 Beginning January 1 2019 the Citys solid

waste contractor shall provide service to the entire Interlocal Service Boundary Area
The Citys solid waste contractor will continue to serve its franchise area being the

incorporated azea of the Interlocal Service Boundary Area after the date of this

agreement
Prior to January 1 2019 when a pazcel receiving refuserecycling services from the

Countys solid waste contractor is annexed into the City the Countys solid waste

contractor shall continue to provide the service until December 31 of the yeaz of

annexation The Citys solid waste contractor shall provide the services thereafter
The City will direct all residentiaVcommercial solid waste collected within the City
boundaries as amended to the Countys solid waste disposal facilities located at 1990
Tomoka Farms Road Landfill Port Orange Florida or the West Volusia Transfer Station

located at 3151 East State Road 44 Deland Florida Recyclables shall also be deposited
at a County facility This section is not intended to infer or imply that the County has

agreed or will agree to accept waste that is inconsistent with the Countys landfill andor

waste disposal policies the Volusia County Code Florida Statutes or any other

applicable law
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WORKING DRAFT

Stormwater Management
Service DeliverySubAgreement
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This Stormwater Management Service Delivery Agreement the Agreement is made and

entered into this XX day of XXXX 2012 by and between the City of New Smyrna Beach

City and Volusia County County

WHEREAS the City possesses Municipal Home Rule Powers pursuant to Article VIII
Section2b Florida Constitution and Section 166021 Florida Statutes 2011 and

WHEREAS WHEREAS the County possesses powers of self government and home

rule as provided by the Volusia County Charter and Chapter 125 Part II Florida Statutes and

WHEREAS the County and the City strive to achieve ahigh level ofcooperation and
coordination in their management of Stormwater for the residents of Volusia County and

WHEREAS the County and the City shaze the primary objective to efficiently provide
Stormwater management to all residents ofVolusia County and

WHEREAS the County and City recognize the most efficient approach to provide
Stormwatermanagement is a coordinated and unified approach between the County and the City
and

WHEREAS the Florida Interlocal Cooperation Act of 1969 Section 16301 Florida

Statutes 2011 encourages and empowers local government to cooperate with one another on

matters of mutual interest and advantage and provides for interlocal agreements between local

governments on matters such as Stormwater management and

WHEREAS the Municipal Annexation or Contraction Act Chapter 171 Part I Florida

Statutes and the Interlocal Service Boundary Agreement Act Chapter 171 Part II Florida

Statutes recognizes the use of interlocal service boundary agreements and joint planning
agreements as a means to coordinate public services such as Stormwater management

NOW THEREFORE in consideration ofthe mutual covenants set forth in this

Ageement the receipt and sufficiency ofwhich aze hereby acknowledged the City and the

County agree acoordinated and unified approach to stormwater management results in amore

efficient and effective method of service and promotes the health and welfaze for all ofthe

citizens of Volusia County and agree aneed exists to implement said service delivery
arrangements in the following manner

1 ServiceDelivergreement

a The County shall require development within unincorporated azeas of the MSA to

coordinate their Stormwater management design and facilities with the Citys Stormwater

master planning efforts
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b All ditches and canals within the roadway systems that are to be transferred to the

City must be maintained and cleaned by the County prior to the acceptance of such

drainage infrastructure by the City The County shall also certify that the stormwater

management system associated with a particular road segment is functioning per original
deisgnpermit conditions prior to City acceptance ofthe storwwater infrastructure

c To the extent available the County shall provide all drainage system and rightsof
way maps that indicate county maintenance responsibilities and illustrate the drainage
systems for roads within the Interlocal Service Boundary Area

d If the drainage system is shared with the County then the City and the County
may prepaze a sepazate funding agreement for improvements if needed

e To the extent available the County shall provide espies of all work orders and

records within the Interlocal Service Boundary Area for the last 10 years

f The County shall provide information on all known recorded conservation azeas

mitigation properties and all determined wetland jurisdictional findings

g The County shall provide information to the City regazding all known repetitive
flooding struchues as determined by the Federal Emergency Management Agency
FEMA

h Those pazcels considered wholly or partially within the Citys boundaries shall be

subject to the Citys stormwater utility fee whether developed or otherwise There shall

be noCityCounty duplication ofstormwater fees within areas served by the City

iThe County and City shall include stormwater management coordination within the

separate Road Service DeliverySubAgreement

2 Funding The City shall be responsible for the capital and maintenance costs related to

the infrastructure for compliance with NPDES regulations However for infrastructure

that provides benefits for property outside of the City limits the County and City may

prepaze a separate funding agreement to share in the wst and maintenance of the

mutually benefiting infrastructure

3 Drainage Basin Studies The County shall include the City as a participant in the

drainage basin studies with the St Johns River Water Management District SJRWMD
for those drainage basins that directly impact the City
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Annexation
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State Road 44

Traditional City Area
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AGENDA ITEM SUMMARY

Department Making Request Community Redevelopment Agency

Meeting Date March 26 2013

Action Item1tle Revised Property Lease FEC property south of Canal Street

Agenda Section Consent Public Hearing Special Items x

Beginning on March 1 2009 the CRA through the City leased a 908 square feet area of property on the south
side of Canal Street between US 1 and the railroad tracks from the Flagler Development Group Rail Holdings
8 LLC FDG The purpose of the lease was to provide an area that the CRA would landscape on the South
side of Canal St to match landscaping that would be planned for the former Dunn Lumber property across

Canal Street The parking lot and landscaping improvements on the former Dunn property are now in design

The landscaping project on the leased FDG property was delayed when the FDOT began their study of the
intersection When the FDOT plan was completed it was determined that additional right of way was needed in
the southwest quadrant of the intersection The additional property that FDOT needs for the expanded Right of
Way includes the area in the lease to the City

If the lease is continued the final landscaping design is intended to match the landscaping at the Dunn property
across the street It should be noted that this design may not be approved by the property owner as there are

railroad regulations that restrict the height of plants to 2 feet near street and railroad crossings however this
area may fall outside ofthe restricted area

The question of whether or not to continue the lease was brought to the February 26 meeting of the City
Commission and delayed for 30 days to allow Canal St merchants time to gauge their interest in landscaping
the leased area and support for the lease

It is the recommendation by Staff that the City request FDG to amend the current lease to move the leased

premises immediately to the south of the revised right of way line The lease that amends the premises would

be of the same size and configuration that is currently stated in the lease The balance of this years lease

payment would then be paid for by the CRA however if the Canal St merchants do not agree to pay for the

lease then staff recommends terminating the lease on September 30 2013

Funding Analysis Budgeted X If not budgeted recommend funding account If the
City Commission approves the staff recommendation the balance of the annual lease payment will
be paid from account 546412 which has the annual amount encumbered

Exhibits Attached

1 A copy of the current lease and additional information

Reviewed By Name Signat
CRA Director Tony Otte

Finance Director Althea Philord Bradley
City Attorney Frank Gummey III

City Manager Pam Brangaccio qa
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Winkler Sandy

From Brangaccio Pam

Sent Tuesday March 19 2013 939 AM

To Winkler Sandy
Subject FW Finley Engineering CommentsSWCorner Route One Canal Proposalprint one for

Pam

Can U print a copy forme in color as I need as backup for a Commission agenda item today

From Flare Elliot mailtofelliot5@cflrrcom
Sent Monday March 18 2013 845 PM

To Jerry Finley
Cc Brangaccio Pam Resheidat Khalid Otte Tony smbarnesi Coastal Comfort Betty Kopp James Earle
Barringer Adam Reiker Judy Grasty Jack McGuirk Jason Jones Kirk Daniel Byrd
Subject Finley Engineering CommentsSWCorner Route One Canal Proposal

Reply to Finely Engineering RE Friends Inc request for a proposal for a Xeriscape landscape design for the SW Corner of

Route One and Canal

Hi Jerry
Sincere thanks for taking time to review the SW Corner of Route One and Canal landscaping proposal and for your

suestions reardin the possibilities of DIY xeriscape landscaping plan Your comments will be included in our

onoin lively file for this exciting project We do really appreciate your candor in expressing your reservations about

submitting a design a plan we do need someone who is enthusiastic about the challenge

Just a few notes on your comments on the proposal We are aware that the currently approved leased space will be

taken by the 2018 FDOT expansion the City is currently making inquiries regarding the relocation of that space to

within the new boundaries of the FDOT expansion RE comments on the forwarded information the forwarded files

are the working documents from the lease signed by the City and Flagler Development in 2009 sketches were

prepared either by FDG or the City and based on the forwarded 20071and survey The dots were accepted by both

parties as working documents for the lease Re the trees trees are permitted if they are at least 25 from the center line

ofrail track I did send photos of the trees currently on site scroll down to pit 4 large palm trees which are the

remains of the former landscape lease tenant a burger establishment which burned in the 1960s The nearest tree is

40 feet from the center line of the track There is also a palm tree on the FDG property contiguous to the Dunn parcel
that tree is also 40 from the centerline of the tracks If FDG did not permit trees on their property I am certain they

would have removed these by now Also if you looked at the approved plan you would see that a large 5 high stone

corner stone entry sign was also approved well above the 2 plant height Re the silver boxes they are presently the

focal point of the cornerjustmoving them from their roadside location behind 2 plant material would remove them

from their highly visible position in the intersection and there may also be a horizontal box option for the vertical box

So again Sincere thanks You never know we may get all of these exciting details clarified and you may decided this is

a great challenge after all

Best Regards
Flare Elliot
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From Jerry FinleymailtojfinleyCafinleyengineerscom
Sent Friday March 08 2013 844AM

To Flare Elliot

Cc Brangaccio Pam Resheidat Khalid Otte Tony smbarnesi Coastal Comfort Betty Kopp James Earle

Subject RE City of NSB Parking Lot

Flare

I have had a chance to look at the wealth of information that you sent with your request for proposal It became

apparent that the very narrow landscape strip in itsentirety will be become part of the new FDOT pavement area in

about five years It would seem more prudent to work with the Railroad on relocating this Lease before proceeding with

the landscaping Anything installed now will be torn up in five years

It is also clear from the Lease Restrictions that you will not be able to plant any trees and all shrubs must be kept less

than two feet in height This pretty much eliminates the possibility of screening unsightly boxes

I hesitate to give you a Proposal for the work If I do the design I need to have a current Survey on which to base that

design Professional Liability Insurance wise I cannot call for someone to install anything on someone elsesproperty so

I need exact limits of the work to start with not just sketches My Proposal would be in the neighborhood of 60000

to 100000for just the design of the Landscape Survey costsIm guessing would bean additional 300 400 No

Irrigation plans are to be done By the time you pay me and the Surveyor you could have purchased the plants and had

them installed by your group doing a volunteer Saturday Take the 1000 and purchase 100 plants at under 10 each

at Home Depot Lowes or a local Garden Center and just do it

FEC Corner with Palm Trees March 4 2013

Palm 40Feet from track centerline

Rt 1 Canal Intersection342013
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Let me suggest a first row of plants adjacent to the rightofway about 18 inches back off the rightofway line to be

Muhly Grass plant them at 30 on centers Behind that use an Evergreen Giant Lirope also at 30 on centers planted
30 behind the Muhly Grass and offset by 15 inches for a staggered appearance In the 16 x 26 you could make these

two varieties the front rows and then add something a little larger behind it Idsuggest a double row of Indian

Hawthorne Whatever you plant Make sure it is well watered by hand for the first thirty days

Best of luck

Jerry Finley

From Flare Elliot mailtofelliotSCccflrrcom
Sent Tuesday March 5 2013 510 PM

To Jerry Finley
Cc Brangaccio Pam Resheidat Khalid Otte Tony smbarnesl Coastal Comfort Betty Kopp James Earle
felliot5@cflrrcom
Subject RE City of NSB Parking Lot

Hi Jerry
Thank You for the copy of the landscaping plans for the NW Corner of Canal and US 1 As per our phone chat I would

appreciate an estimate of your fee to create a design for the SW corner of the intersection within the 908 sgft space

leased by the City from FlalerDevelopment Group FDG The design should complement your plan for the Dunn

Property and create a welcoming entrance for Downtown Attachments define the location and size of the space and

detail the FDG landscaping lease restrictions

Summary of SW Corner Plan reauirements

New plan needs to be relocated within the new boundaries created by the FDOT expansion as per attachment

In addition to meeting FDOT regulations the plan would need to meet the FDG landscaping requirements

attachments I am assuming that although your design for the Dunn property is owned by the City that plan would

also be required to meet the FDG landscaping restrictions due to the Dunn Propertyssame proximity to the rail line and

crossing
Accommodate and hopefully camouflage the silver boxes pictured at the bottom of the email and currently located

on the corner of Route One and Canal

The Plan needs to be a Xeriscape as no irrigation will be available

Plan should complement your design for the NW corner and create a Gateway Entrance to Downtown The creative

and technical challenge of your career

The residents and business owners seeking this plan agree that the FEC landscaping is an essential visual link that will

maximize the combined 56million dollar investments in EastWest Canal Street improvements and will achieve the

Master Plan goal of creating a Gateway Entrance at this intersection but we also see beyond those goals and the

primary emphasis on traffic management of the NS Route One highway The EastWest path of Canal Street is the

crossroad through the heart of Downtown New Smyrna Beach that links our neighborhoods our history and our future

The intersection is the Front Door of our Community and should provide a welcoming appearance that invites

motorists to turn on Canal Street to explore our historic neighborhoods and to enjoy the many amenities of our

Waterfront Loop

As per our phone chat the City would like to cancel the lease due to the FDOT property taking and because there is no

funding available for landscaping the FEC corner At the request of residential and business stakeholders City Council

has agreed to postpone cancellation of the lease until March 26h in the interim the City will inquire of FDG if the

leased space can be relocated within the new FDOT expansion boundaries and if FDG would consider a reduction of the

yearly rental rate Downtown Stakeholders agreed to explore cost options for a new plan and the possibility of

community funding to cover planning and landscaping costs Thank you for taking time to discuss the FEC landscape

design If you have questions or need additional information please call or email We look forward to hearing from

you
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Best Regards
Flare Elliot

Flare EIGat
Friends OfHstcaicCanal Street Inc

President

s35 X23ZiSork
felliat5acflrrcom

421 Canal Street

Suite 202 A

h1ev SmTna beach FL 32168

fiBQ
on pole
45 High
25 Square

Electrical Boxes at Route One and Canal

From Jerry Finley mailtojfinley@finleyengineerscom
Sent Thursday February 28 2013 230 PM

To felliot5@cflrrcom
Cc Resheidat Khalid

Subject City of NSB Parking Lot

Khalid asked that I send you a copy of the plans we are doing for the northwest corner of Canal and US 1 The plans will

be changing a little to accommodate future FDOT work at the intersection but this will give you a good idea of plant
material being used

Call me if there are any questions

Jerry Finley
3867568676
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ts FLAGLER

August 27 2009

Nceleen Skehan Foster

Redevelopment Coordinator

City of New Smyma Beach

210 Sams Avenue

New Smyma Beach FI 32168

Re Lease File No 1251116

Dear Noeleen

Enclosed is the fully executed lease between FDG Rail Holdings 8 LLC and the City of New Smyrna
Beach

Sincerely
Lewis W Graham Jr

vice President

Corridor Marketing and Management

oSCeerwood Farb Boulevard buildingoo I Sun9I JacksoariliergzzSn I regu4E6aioo I vnx goa1565qqaI wvrtvfiaglerdevcom

Regular Meeting - March 26, 2013

Page 552 of 631



REAL ESTATE LEASE

Land Outside ROW Multi Year

The Real Estate Lease this Lease is made effective as of this day of Mazch

2009 by and between FDG Rail Holdings 8 LLC aDelawaze limited liability company FDG
and The City of New Smyrna Beach a Municipal Corporation whose business address is 210

Sams Avenue New Smyrna Beach Florida 32168 Lessee

1 Leased Premises FDG hereby leases to Lessee and Lessee hereby leases from FDG under
the terms and conditions set forth in this Lease the following described property

A 6 x 82 and 16 x 26 irregulaz shaped parcel of land lying in New Smyrna Beach Volusia

County Florida all as shown onFDGsDrawing NoFDG014 dated 12809and undated

Landscape Plans prepared by the City of New Smyrna Beach attached here to as Exhibit A
the Leased Premises

This pazcel is part of apazent pazcel known as Pazcel No 1246A more particulazly
described on survey dated 112307and prepared by International Land Services inc
attached hereto as Exhibit B It is not the intention of the parties that the Leased Premises
include any portion ofthe Florida East Coast Railway RightofWay the Right ofWay
and no portion of the improvements contemplated by this lease shall encroach into the Right
ofWay as identified on the above referenced survey

2 Term

C3 Z8
The initial term of this Lease shall be from Mazch 2009 through 2010

the Initial Term provided however that LESSEE SHALL HAVE NO RIGHT TO
POSSESSION OF THE LEASED PREMISES UNTIL a the rent and Security Deposit as

required under the terms of this Lease has been delivered to FDG and if the Security Deposit is
in the form of a check the Security Deposit shall not be deemed delivered to FDG until that
check has cleared the bank and funds have been credited to FDGs account b Lessee has

provided FDG with a certificate of insurance evidencing the insurance coverages Lessee is

obligated to maintain pursuant to this Lease and c the Lease has been fully executed by both

Lessee and FDG and a copy ofthe Lease has been received by Lessee from FDG

This Lease shall automatically renew after the expiration of the Initial Term and any
renewals thereof for additional twelve 12 month periods collectively the Renewal Terms
unless temtinated at least thirty 30 days before the expiration of the Initial Term or Renewal

Terms as the case may be by furnishing written notice of termination to the other party Unless
FDG indicates otherwise in writing the covenants and conditions of this Lease in force during
the Initial Term as the same may be modified from time to time shall continue to be in effect

during all Renewal Tenns except that the rent for the Renewal Term beginning March 2010
and Mazch 2011 shall be increased as provided in Paragraph 3 below and for any renewals

thereafter the rent shall be increased by five percent 5 of the rental rate for the term

immediately preceding the Renewal Term or upon 30 days notification to Lessee by FDG prior

County Volusia 1 File No 125116
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to the termination of the Renewal Term FDG shall establish a new rental rate in its sole

discretion Except as set forth in this pazagraph 2 Lessee shall have no expectation of renewal

and this Lease may be terminated in accordance with its terms regazdless of the length of time

Lessee has occupied the Leased Premises or the construction by Lessee of any buildings
structures works paving barricades or the placement of Lessees personal property on the

Leased Premises

3 Rent

a Rent

During the Initial Term of this Lease the Lessee shall pay to FDG an annual

rental in advance on or before the 1st day ofeach term year plus all sales or use taxes levied by
any governmental body for the use or occupancy ofthe Leased Premises Sales and Use Tax
as set forth below

Base Rental
Effective Date Annuall

Mazch 2009 1150
Mazch 2010 1225
March 1 2011 1300

Rent shall be paid to FDG at FDG Rail Holdings 8 LLC PO Box 862613 Orlando Florida

328862613 or as otherwise indicated on the applicable invoices THE REQUIREMENT TO
PAY RENT AND OTHER PAYMENTS SHALL SURVIVE EXPIRATION OR

TERMINATION OF THIS LEASE UNTIL ALL LESSEESPROPERTY AS DEFINED IN
PARAGRAPH 14 HEREOF IS REMOVED FROM THE LEASED PREMISES IN

ACCORDANCE WITH THIS LEASE AND THE REQUIREMENTS OF PARAGRAPH 14 OF
THIS LEASE ARE MET

b Additional Chazees

IfLesseespresence or activities on the Leased Premises causes FDG to incur costs for

cleaning trash removal inspections or like expenses Lessee agrees to pay such cost to FDG on

demand the amount of such costs incurred by FDG Notwithstanding the foregoing Lessee will

pay on demand the greater of the actual inspection costs or 35000for any inspection conducted

by FDG or its agents on the Leased Premises the results of which show in FDGs sole

determination a violation of this Lease or any federal state or municipal law or regulation
Lessee shall also pay on demand the greater of the actual inspection costs or 35000for any

followup inspections related to the violation

c Late Charee

If any rent or other payment due under this Lease isnot received by FDG within ten 10
days ofthe due date of such payment Lessee shall pay in addition to such payment a late chazge

2
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equal to the greater offive percent 5of the payment which is past due or Two Hundred Fifty
and No100 Dollars 25000 If any payment due from Lessee shall remain overdue for more

than ten 10 days interest shall accrue daily on the past due amount from the date such amount

was due until paid or judgment is entered at a rate equivalent to the lesser of eighteen percent

18 per annum or the highest rate permitted by law Interest on the past due amount shall be

in addition to and not in lieu ofthe five percent5 late chazge or any other remedy available to

FDG hereunder at law andor in equity

4 Utility Charees Taxes Document Stamps

a Utiliri Chazees

All chazges on the Leased Premises for all utilities including but not limited to

water electricity telephone gas heat storm water and sewers and for taxes on Lessees

improvements shall be paid by the Lessee within ten 10 days after date of invoice

b Ad Valorem Taxes

Lessee agrees to pay within thirty 30 days after presentation unto Lessee by
FDG bills for all special assessments ad valorem taxes and any other taxes of whatsoever kind

or nature levied by the United States of America State of Florida any county municipality or

special taxing district organized and existing under the laws of the State of Florida upon any of

the Leased Premises on a prorated basis All taxes and special assessments payable on an

annual basis are to be prorated by the parties hereto for the year during which this Lease is

made as well as the year in which the same may be terminated

c Document Stamps

Lessee shall pay any necessary documentary stamp taxes required to be affixed to

this Lease under the laws ofthe United States ofAmerica the State of Florida or both

d Sales and Use Tax Personal Property Tax

Lessee will pay al Sales and Use Taxes and all personal property taxes that may
be levied or assessed against the personal property of the Lessee

5 As Is Maintenance

FDG MAKES NO WARRANTY REPRESENTATION OR UNDERTAKING
EXPRESSED OR IMPLIED AS TO THE CONDITION OF THE LEASED PREMISES and

Lessee at its sole cost and expense hereby agrees to put the Leased Premises in such condition
for its proposed use and to maintain them in their entirety The Leased Premises is leased as it

currently exists in an AS IS condition and the Lessee who has inspected the Leased Premises

prior to entering into this Lease accepts the Leased Premises ASIS and shall henceforth be

responsible for any and all repairs and maintenance to the land and any buildings facilities and
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improvements located thereon Lessee shall at its sole cost and expense obtain any required
permits and consents and perform all work required for the preparation of the Leased Premises

for occupancy by Lessee in the absence of any special provision herein contained to the

contrary and Lessee does hereby accept the Leased Premises as now being in fit and leaseable

condition for all purposes of Lessee

Lessee will keep the Leased Premises free and cleaz ofany and all trash brush and debris of any

kind so as to prevent the trash brush and debris from becoming dangerous inflammable or

objectionable FDG shall have no duty to inspect or maintain any of the Leased Premises during
the term ofthis Lease

Lessee shall have no claim of any kind or description for damages to goods wazes personal
property or merchandise on the Leased Premises from a cause whatsoever INCLUDING

FIRE STORM CASUALTY OR ACT OF GOD OR NEGLIGENCE OF FDG UNLESS

CAUSED BY THE WILLFUL OR INTENTIONAL ACTS OF FDG

6 LesseesCompliance With Law

a Zonine and Use Reeulation

Lessee will release FDG from any loss claim or damage which Lessee may
sustain arising directly or indirectly by reason of either existing or future zoning or other

regulations promulgated by any governmental agency which may adversely affect use by Lessee

of the Leased Premises Lessee shall assume all responsibility for procuring or complying with

any ordinance resolution order permit consent or other such regulation promulgated by any
governmental agency whatsoever for building or otherwise required for the use of the Leased
Premises or for the construction of any facilities upon the Leased Premises Lessee shall

indemnify defend and hold harmless FDG from any loss claim or damage suffered by FDG for

Lessees failure to properly and completely perform this responsibility

b Other Re lugation

Lessee shall comply with all federal state and municipal regulations as to health
safety zoning police nuisance fire water liquid solid waste and hazardous waste highways
sidewalks and other matters and with the regulations of all persons or corporations supplying
water gas heat electricity telephone or steam on the premises and shall indemnify FDG

against all fines penalties expense damages and cosu for violation thereof Lessee is solely
responsible for obtaining any and all federal state and local licenses permits or other authority
for its use of the premises and shall indemnify and hold harmless FDG against all fines
penalties expenses damage and costs for violation of or failure to comply with any federal state
or local laws or regulations The provisions of this Paragraph 6 shall survive the expiration or

any termination ofthis Lease

7 Hazardous Materials

Lessee will prevent the presence use generation release dischazge storage
disposal or transportation of any Hazardous Materials as hereinafter defined on under in
above to or from the Leased Premises except that Hazardous Materials may be used in the

4
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Leased Premises as necessary for the customary maintenance of the Leased Premises provided
that same aze used stored and disposed of in the ordinazy course of business in strict compliance
with applicable laws For purposes of this provision the term Hazardous Materials will mean

and refer to any wastes materials or other substances of any kind or chazacter that are or

become regulated as hazardous or toxic waste or substances or which require special handling or

treatment under any federal state or local laws

If Lessees activities at the Leased Premises or Lessees use of the Leased

Premises a results in a release ofHazazdous Materials that is not in compliance with applicable
laws or permits issued thereunder b gives rise to any claim or requires a response under

common law or applicable laws or permits issued thereunder c causes a significant public
health effect or d creates a nuisance then Lessee shall at its sole cost and expense i
immediately provide verbal notice thereof to FDG with afollowup of written notice to FDG in

the manner required by this Lease which notice shall identify the Hazazdous Materials involved

and the emergency procedures taken or to be taken and i promptly take all action in response
to such situation required by applicable laws provided that Lessee shall first obtain FDGs

approval of the nonemergency remediation plan to be undertaken THE PROVISIONS OF

THIS PARAGRAPH 7 SHALL SURVIVE THE EXPIRATION OR ANY TERMINATION OF
THIS LEASE

8 Iection and Access

FDG shall have the right at reasonable times and upon reasonable prior notice to

Lessee to enter the Leased Premises for the purpose of examining and inspecting the condition

of the Leased Premises and to evaluate Lessees compliance with the terms and conditions of this
Lease FDG shall have the right at all times to enter the Leased Premises without prior notice to

Lessee and take action in the event of any emergency affecting the Leased Premises including
but not limited to leakage of Hazardous Materials or other materials from or onto the Leased

Premises the detection of odors that appeaz to be coming from the Leased Premises suspected
illegal activity on or use of the Leased Premises for like activities or events Lessee hereby
releases and holds FDG harmless from any action taken by FDG to access the Leased Premises
under the conditions set forth herein andor to control or respond to any emergency affecting the
Leased Premises

9 Si s

Lessee shall not place any signs on the Leased Premises except with the prior
written consent of FDG including consent as to location and design which may be withheld in

FDGs sole discretion Any and all such approved signs shall be installed and shall be
maintained by Lessee at its sole cost and expense and shall be in compliance with all applicable
laws Lessee shall be responsible to FDG for the installation use or maintenance of said signs
and any damage caused thereby Any signs on the Leased Premises shall be considered part of
Lessees Property for purposes of Paragraph 14 hereof and Lessee shall remove said signs in
accordance with same prior to temunadon or expiration ofthe Lease

10 INDEMNIFICATION

A Indemnification
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Lessee hereby agrees to indemnify defend and hold harmless FDG from and

against any and all liability for any loss injury or damage including without limitation damage
to the Leased Premises or to Lessees property consequential damage all costs expenses court

costs and reasonable attorneys fees imposed on FDG as applicable by any person whomsoever

that occurs on or in i the Leased Premises or ii any lands buildings structures access areas

or the like adjacent to the Leased Premises as a result ofor arising from or related in any way to

the acts or failure to act of Lessee its employees agents or contractors including any failure to

comply with the terms and conditions of this Lease or the presence of Lessee its employees
agents or contractors or the property of any of the same on the Leased Premises or adjacent
areas and REGARDLESS OF THE CAUSE AND REGARDLESS OF WHETHER

ATTRIBUTABLE TO THE FAULT FAILURE OR NEGLIGENCE OF FDG The commercial

liability insurance that Lessee is required to carry pursuant this Lease shall include coverage of

the foregoing contractual indemnity THE PROVISIONS OF THIS PARAGRAPH 10A

SHALL SURVNE THE EXPIRATION OR ANY TERMINATION OF THIS LEASE Nothing
in this paragraph shall be construed as awaiver of Lessees sovereign immunity granted under S

76828FS or other applicable law

B Lessees Insurance

1 Lessee shall provide to FDG a copy of the insurance policy or policies issued to

Lessee through the Florida League of Cities for General Liability Automobile Liability Property
Insurance and Workers Compensation Coverage FDG agrees to accept the coverages and
limits of liability provided under such policy or policies If agreeable to the insLaercarrier FDG

shall be named as an additional insured on any policy or policies provided by the Florida League
ofCities and will identify the location ofthe leased premises

2 Lessee will throughout the Initial Term and any Renewal Terms and any other

period when Lessee is in possession of the Leased Premises or has failed to comply with the

requirements of paragraph 14 of this Lease carry and maintain at its sole cost and expense the

insurance specified in paragraph IOB1above

C Claims Handline

If aclaim or action is made or brought against either party and for which the other

party may be responsible hereunder in whole or in part such other party shall be notified and

permitted to participate in the handling or defense ofsuch matter

11 Purpose ofLease

The premises shall be used only for the purpose of installation of landscaping and
acornerstone entry sign

12 Utility Notification

Lessee shall notify FDG before performing any work on the Leased Premises
Notification shall be made to co Flagler Development Group LLC Attn Lewis W Graham
Jr 10151 Deerwood Park Blvd Bldg 100 Suite 330 Jacksonville Florida 32256
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LESSEE ACKNOWLEDGES THAT THE LEASED PREMISES MAY CONTAIN FIBER

OPTIC COMMUNICATION SYSTEMS FLORIDA EAST COAST RAILWAY SIGNAL

AND TRAIN CONTROL CABLES AND OTHER UTILITIES PRIOR TO ANY

DIGGING OR SUBGRADE WORK ON THE LEASED PREMISES LESSEE MUST

NOTIFY FDG AND CALL SUNSHINE FOR UTILITY LOCATIONS AT18004324770

AND THE RAILWAY SIGNAL DEPARTMENT AT 9042793131 FOR SIGNAL AND

TRA CONTROL CABLE LOCATIONS PROPER NOTIFICATION IS REQUIRED
FOR CABLE LOCATIONS AND FIELD INSPECTIONS TO PROTECT AGAINST

DAMAGES

13 Termination

Either party may in its discretion for any reason whatsoever terminate this Lease at any

time by the giving of 30 days prior written notice to the other party NOTWITHSTANDING
THE FOREGOING UNTIL THE REQUIREMENTS OF PARAGRAPH 14 OF THIS LEASE
ARE MET BY LESSEE SUCH TERMINATION SHALL NOT IN ANY WAY RELEASE

LESSEE FROM ANY OF ITS OBLIGATIONS UNDER THIS LEASE INCLUDING BUT

NOT LIMITED TO LESSEESOBLIGATIONS TO PAY RENT AND OTHER CHARGES

AND FEES AND MAINTAIN INSURANCE EACH IN ACCORDANCE WITH THE TERMS

AND CONDITIONS OF THIS LEASE

14 Condition ofPremises on Termination

The Lessee shall not mutilate damage misuse or alter the Leased Premises but
shall keep the same in good condition and repair Any and all repairs alterations or

improvements made on the Leased Premises by FDG at Lessees request shall be at Lessees sole

cost and expense unless otherwise expressly agreed in writing

Except as otherwise set forth herein upon the termination or expiration of the

Lease Lessee shall surrender the Leased Premises to FDG in condition acceptable to FDG

PRIOR TO TERMINATION OR EXPIRATION OF THIS LEASE Lessee shall properly
remove all trash debris and other waste materials from the Leased Premises If Lessee is not

then in default and if the personal property of Lessee on the Leased Premises the Lessees

Property is not then subject to any other rights liens or interests of FDG or if removal is not

prohibited by law Lessee shall also properly remove Lessees Property prior to termination or

expiration of this Lease If Lessee is in default or LesseesProperty is subject to any other

rights liens or interest ofFDG then Lessee shall remove only such of Lessees Property as FDG
shall direct IN ADDITION IF FDG SO DIRECTS LESSEE SHALL REMOVE ANY OTHER
PROPERTY ON THE LEASED PREMISES WHETHER SUCH PROPERTY WAS PLACED
ON THE LEASED PREMISES BY FDG OR OTHERS AND WHETHER IT WAS PLACED
ON THE LEASED PREMISES PRIOR TO OR DURING THE LEASE TERM THE
ADDITIONAL PROPERTY In no event however shall Lessee remove any of the

following materials or equipment unless FDG directs otherwise in writing any power wiring or

power panels lighting or lighting fixtures millwork and cabinetry wall coverings drapes
blinds or other window coverings carpets or other floor coverings heaters air conditioners or

any other heating or air conditioning equipment fencing or security gates plumbing fixtures
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water fountains or other similar building operating equipment and decorations structures

foundations concrete asphalt or fencing collectively Fixtures Should FDG direct Lessee to

remove any or all of the Fixtures whether such Fixtures were placed on the Leased Premises by
Lessee FDG or others prior to or during the Lease term Lessee shall properly remove such

Fixtures prior to termination or expiration of this Lease The removal of Lessees Property the
Additional Property and the Fixtures shall be at Lessees sole cost and expense Lessee shall

repair at Lesseesexpense any damage to the Leased Premises caused by the removal of any of

Lessees Property the Additional Property or the Fixtures If Lessee fails to remove Lessees

Property the Additional Property or the Fixtures in addition to the payment requirements set

forth in paragraph 3 hereof at FDGs option all or part of Lessees Property the Additional

Property andor the Fixtures will become the property ofFDGandor at FDGs option may cause

removal of all or part of Lessees Property the Additional Property andor the Fixtures from the
Leased Premises andor storage thereof The reasonable cost or expense of removal andor

storage of any of Lessees Property Additional Property or Fixtures shall be paid by Lessee to

FDG forthwith upon demand for same

15 Lessee Improvements

Lessee will not erect or cause to be erected any building orother structure and
will not make or allow to be made any alterations in or to the Leased Premises collectively the

Alterations without first obtaining the written consent of FDG which consent may be granted
or withheld in FDGs sole discretion FDG may require Lessee to provide demolition andor lien
and completion bonds in form and amount satisfactory to FDG All Alterations shall be

accomplished in agood and workmanlike mannerat Lesseessole expense inconformity with
all applicable laws by a licensed and bonded contractor approved in advance by FDG such

approval of contractor not to be unreasonablywithheld ALL CONTRACTORS WORKING
ON ALTERATIONS SHALL CARRY WORKERS COMPENSATION INSURANCE
COMMERCIAL GENERAL LIABILITY INSURANCE AUTOMOBILE INSURANCE AND
EXCESS LIABILITY INSURANCE IN AMOUNTS REASONABLY ACCEPTABLE TO FDG
AND SHALL DELIVER ACERTIFICATE OF INSURANCE EVIDENCING SUCH
COVERAGES TO FDG PRIOR TO COMMENCING WORK ON THE LEASED PREMISES

Upon completion of any such work Lessee shall provide FDG with as built plans copies of all
construction contracts and proofofpayment for aI labor and materials ALL LEGAL AND
CONSULTING FEES AND EXPENSES INCURRED BY FDG IN CONNECTION WITH

LESSEESIMPROVEMENT PLANS PURSUANT TO THIS PARAGRAPH TOGETHER
WITH ANY LEGAL AND CONSULTING FEES AND DISBURSEMENTS INCURRED IN
THE REVIEW OF ANY IMPROVEMENT PLANSASBUILTPLANS CONSTRUCTION
CONTRACTS OR ANY OTHER DOCUMENTATION WILL BE PAID BY LESSEE
WITHIN THIRTY 30 DAYS OF INVOICE FOR PAYMENT THEREOF AS ADDITIONAL
RENT Any Alterations to the Leased Premises made by or installed by either party hereto will
remain upon and be surrendered with the Leased Premises and become the property of FDG

upon the expiation or earlier termination ofthis Lease without credit to Lessee provided
however FDG at its option may require Lessee to remove or repair any Alterations to restore
the Leased Premises to the condition existing at the time Lessee took possession with all costs of
removal repair restoration or alterations to be borne by Lessee This clause will not apply to

moveable equipment furniture moveable trade fixtures or other personal property owned by
Lessee which shall be considered Lessees Property for purposes ofpazagraph 14 and shall be
removed by Lessee in accordance with Paragraph 14 Lessee will have no authority or power
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express or implied to create or cause any construction lien or mechanics or materialmenslien

or claim of any kind against the Leased Premises or any portion thereof Lessee will promptly
cause any such liens or claims to be released by payment bonding or otherwise but in any event

not more than thirty 30 days after request by FDG and will indemnify FDG against losses

arising out of any such claim including without limitation legal fees and court costs NOTICE

IS HEREBY GNEN THATFDG WILL NOT BE LIABLE FOR ANY LABOR SERVICES

OR MATERIAL FURNISHED OR TO BE FURNISHED TO LESSEE OR TO ANYONE

HOLDING THE PREMISES THROUGH OR UNDER LESSEE ANDTHAT NO

MECHANICS OR OTHER LIENS FOR ANY SUCH LABOR SERVICES OR MATERIALS

WILL ATTACH TO OR AFFECT THE INTEREST OF FDG IN THE PREMISES LESSEE

WILL DISCLOSE THE FOREGOING PROVISIONS TO ANY CONTRACTOR ENGAGED
BY LESSEE PROVIDING LABOR SERVICES OR MATERIAL TO THE LEASED
PREMISES

16 Assignment

Lessee will not assign this Lease in whole or in part or sublease the Leased

Premises in whole or in part without the prior written consent ofFDG which consent may be

granted or withheld in FDGssole discretion and in no event will Lessee be released from any

obligation or liability under this Lease following any such assignment or sublease Along with
Lesseessrequest to FDG to assign this Lease or sublease the Leased Premises Lessee shall

provide along with any outer information and documentation that FDG may request a copy of
the proposed assignment or sublease No assignee or sublessee ofthe Leased Premises or any
portion thereof may further assign or sublease its interest in the Leased Premises or any portion
thereof ALL LEGAL FEES AND EXPENSES INCURRED BY FDG IN CONNECTION
WITH THE REVIEW BY FDG OF LESSEESREQUESTED ASSIGNMENT OR SUBLEASE
PURSUANT TO THIS PARAGRAPH TOGETHER WITH ANY LEGAL FEES AND
DISBURSEMENTS INCURRED IN THE PREPARATION ANDOR REVIEW OF ANY

DOCUMENTATION WILL BE PAID BY LESSEE WTTHIN THIRTY 30 DAYS OF
INVOICE FOR PAYMENT THEREOF AS ADDITIONAL RENT BUT IN ANY EVENT
PRIOR TO THE EXECUTION BY FDG OF THE ASSIGNMENT If the rent due and payable
by any assignee or sublessee under any pemtitted assignment or sublease exceeds the rent

payable under this Lease for such space Lessee will pay to FDG all such excess rent and other
excess consideration within ten 10 days following receipt thereofby Lessee

17 Fencine

BEFORE USE OF THE PROPERTY BY LESSEE AND WITHIN 30 DAYS OF
EXECUTION OF THE LEASE BY FDG AND LESSEE Lessee shall erect a fence ofa type
specified and installed in accordance with specifications provided by FDG along all boundaries
of the Leased Premises and thereafter shall maintain repair andor replace said barricade or

fence at Lessees sole cost and expense When the fence is in place and to expedite the

inspection of it Lessee shall notify FDG pwsuant to the notice provisions hereof In the event

Lessee does not notify FDG that the barricade or fence is in place within thirty 30 days after
execution ofthis Lease FDG in its sole discretion may terminate this Lease upon notice to

Lessee and Lessee shall immediately vacate and surrender the Leased Premises in accordance
with the requirements of this Lease
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18 Destruction or Damaee to Leased Premises

Ifthe Leased Premises which shall not include Lessees Property or property of a

third party aze at any time materially damaged or destroyed by fire or other Acts of God

preventing all use of the Leased Premises by Lessee for the purposes set forth in this Lease and

the extent of such damage or destruction does not in any way result or azise from the acts or

failure to act ofLessee its employees agents invitees visitors customers assignees sublessees
contractors or subcontractors FDG shall have sixty 60 days from such damage or destruction
to determine in its sole discretion and inform Lessee whether FDG will restore the Leased

Premises excluding any Alterations andor other improvements constructed by Lessee to

substantially the condition that existed immediately prior to the occurrence of the casualty If
FDG determines not to restore the Leased Premises it will notify Lessee and Lessees sole

remedy shall be to terminate the Lease upon 30 days prior written notice to FDG If FDG elects

to restore the Leased Premises excluding any Alterations andor other improvements
constructed by Lessee it will give Lessee its reasonable estimation of the time it will take to

restore the Leased Premises If in FDGs reasonable estimation the Leased Premises cannot be

restored within two hundced forty 240 days of such damage or destruction then either party
may terminate this Lease by written notice to the other party Subsequent to FDGs
determination to restore the Leased Premises as set forth herein and until such restoration of the
Leased Premises is complete there shall be an abatement ofthe rent If all or part of the Leased
Premises may be used by Lessee for the purposes set forth in this Lease during the period of such
restoration there will be no abatement of rent In addition if the damage or destruction was

caused by or increased in any way by the acts or failure to act of Lessee its employees agents
invitees visitors customers assignees sublessees contractors or subcontractors then Lessee
shall be solely responsible for promptly returning the Leased Premises to their former condition
and there will be no abatement ofrent

19 Default

a DEFAULT The following will be events ofdefault by Lessee under this Lease

I Failure to pay when due any installment of rent or any other payment
required pursuant to this Lease

2 Failure to deliver maintain andor timely restore the Security Deposit
required under this Lease

3 Failure to obtain and maintain the insurance required under this Lease

4 The filing ofa petition for bankruptcy or insolvency under any applicable
federal or state bankruptcy or insolvency law an adjudication of bankruptcy or insolvency or an

admission by Lessee that it cannot meet its financial obligations as they become due or the
appointment of a receiver or trustee for all or substantially all of the assets of Lessee the

foregoing shall also apply to any guarantor of this Lease a Guazantor if any

5 A transfer in fraud of creditors or an assignment for the benefit of
creditors by Lessee or any Guarantor
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6 Any act which results in a lien being filed against all or a portion of the

Leased Premises

7 The liquidation termination or dissolution of Lessee or any Guazantor of

this Lease or if Lessee or any Guarantor is a natwal person the death of Lessee or such

Guazantor and

8 Failure to cure any breach or default of any provision of this Lease

excluding any provision dealing with payment of rents or any other payments hereunder andor

any other provisions dealing with the matters contemplated by subsections17above within

20 days after written notice thereof to Lessee

b REMEDIES In the event of any default hereunder by Lessee then without prejudice
to any other rights which it has pursuant to this Lease or at law or in equity FDG shall have the

following rights and remedies which aze cumulative and not alternative

1 FDG may terminate this Lease by notice to Lessee and retake possession
of the Leased Premises for FDGs account Lessee shall then quit and surrender the Leased

Premises to FDG in accordance with the requirements of this Lease Lessees liability under all

of the provisions of this Lease shall continue notwithstanding any expiration and surrender or

any reentry repossession or disposition hereunder including to the extent legally permissible
payment of all rent and other charges until the date this Lease would have expired had such

termination not occurred and the surrender of the Leased Premises in accordance with the

requirements ofthis Lease If FDG so elects rent may be accelerated and Lessee shall pay FDG

damages in the amount of any and all sums that would have been due for the remainder of the

Initial Term andor any Renewal Term

2 FDG may enter the Leased Premises as agent of the Lessee to take

possession of any property of the Lessee on the Leased Premises to store such property at the

expense and risk of Lessee or to sell or otherwise dispose of such property in such manner as

FDG may see fit without notice to Lessee FDG shall not be liable in any way in connection
with its actions pursuant to this section to the extent that its actions aze in accordance with

applicable law

3 FDG may relet all or any part of the Leased Premises for all or any part of
the unexpired portion of the term ofthis Lease or for any longer period and may accept any rent

then attainable grant any concessions of rent and agree at Lesseesexpense to paint or make

any special repairs alterations and decorations for any new lessee as it may deem advisable in
its sole and absolute discretion FDG shall be under no obligation to relet or to attempt to relet
the Leased Premises greater than that imposed by applicable law

4 FDG may remedy or attempt to remedy any default of the Lessee under this
Lease for the account of the Lessee and FDG and its agents andor representatives may enter

upon the Leased Premises for such purposes No notice of FDGs intention to perform such
covenants need be given FDG shall not be liable to Lessee for any loss or damage caused by
acts of FDG in remedying or attempting to remedy such default and Lessee shall pay to FDG all

expenses incurred by FDG in connection with remedying or attempting to remedy such default

Any expenses incurred by FDG shall accrue interest from the date of payment by FDG until
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repaid by Lessee at the highest rate pemvtted by applicable law

c COSTS

In the event any litigation or action is brought
the terms of this lease the prevailing party shall

attorneys fees and court costs incurred in the comr

litigation or action

d WAIVER

in any court or tribunal to enforce

e entitled to recover reasonable

and prosecution of the

No delay or omission by FDG in exercising a right or remedy shall exhaust or

impair the same or constitute awaiver of or acquiescence to adefault

e DEFAULT BY FDG

In the event of any default by FDG of any material term of this Lease Lessee will

give FDG written notice specifying such default with particularity and FDG shall have a period
of thirty 30 days following the date of such notice in which to commence the appropriate cure

of such default If FDG fails to commence and diligently pursue the appropriate cure of such

default after such notice or complete same within a reasonable period of time Lessee may
terminate this Lease upon written notice to FDG Notwithstanding any provision of this Lease
FDG shall not at any time have any personal liability under this Lease and Lessees sole remedy
with respect thereto shall be termination ofthe Lease

20 Hold Over

If Lessee remains in possession of the Premises after expiration of the Initial

Term or any Renewal Term without Landlordswritten consent and without any express written

agreement between the parties on an extension of the Initial Term or Renewal Term Lessee shall

be a tenant at sufferance as provided in 8304 Florida Statutes and such tenancy shall be

subject to the provisions thereof except that Base Rent during the holdover period shall be one

hundred fifty percent 150 of the final payment of Base Rent in effect during the final month
of the Initial Term Renewal Term Nothing in this paragraph shall be construed as the consent of

Landlord to Lessees possession of the Premises after the expiration of the Initial Term or

Renewal Tetra In addition to and not limiting any other rights or remedies which Landlord may

have on account of Lessee holding over without written consent of Landlord Lessee shall be

liable for any and all direct and consequential damages incurred by Landlord on account of such

unapproved holding over including claims by tenants entitled to future possession

21 Condemnation

If all or a portion ofthe Leased Premises shall be taken by public or quasipublic
authority under any power ofeminent domain or condemnation this Lease at the option of FDG
shall forthwith terminate and the Lessee shall have no claim or interest in or to any awazd of

damages for such taking

22 Quiet Enjoyment

12

Regular Meeting - March 26, 2013

Page 564 of 631



If Lessee pays the rent and all other chazges and fully performs all of its

obligations under this Lease Lessee shall be entitled to peaceful and quiet enjoyment of the

Leased Premises for the full term without interruption or interference by FDG or any person

claiming through FDG

23 No Waiver or Modification

NONE OF THE PROVISIONS HEREOF SHALL BE WAIVED OR

MODIFIED EXCEPT BY MUTUAL AGREEMENT IN WRITING AND NO ALLEGED

VERBAL OR WRITTEN INDUCEMENT PRIOR TO EXECUTION NOR SUBSEQUENT
VERBAL WANER OR MODIFICATION SHALL BE BINDING UNDER ANY

CIRCUMSTANCES THIS LEASE CONSTITUTES THE ENTIRE UNDERSTANDING OF

THE PARTIES AND NEITHER THE FAILURE OF FDG TO ENFORCE EACH AND EVERY

PROVISION NOR ANY COURSE OF CONDUCT BY FDG SHALL BE CONSIDERED AS

A WANER OF THESE PROVISIONS

24 Successors and Assigus

The provisions hereof shall be binding upon and inure to the benefit of the

successor executors administrators and permitted assigns of the respective parties

25 Special Notice Reeazdine Radon Gas

Lessee is hereby notified that radon gas is a naturally occurring radioactive gas
that when accumulated in abuilding in sufficient quantities may present health risks to persons
who aze exposed to it over a period of time Levels of radon that exceed federal and state

guidelines have been found in buildings in the State of Florida Lessee is further notified that

additional information regarding radon gas and the testing for radon gas may be obtained from
the Public Health Units of the various counties

26 Restrictions

No plants shrubbery trees or other vegetation of a hazardous or noxious nature that

might produce injury to any person coming in contact with said plants shrubbery trees or other

vegetation will be placed upon the Leased Premises or any adjacent property by Lessee The

placement of any wells by Lessee on the Leased Property or any adjacent property is strictly
prohibited

27 Notices

Any notice request or communication a Notice to be given or to be served

upon any party hereunder in connection with this Lease must be in writing and must be given
by certified or registered mail and shall be deemed to have been given and received when a

certified or registered letter containing such Notice properly addressed with postage prepaid is

deposited in the US Mail or if given otherwise than by certified or registered mail it shall be
deemed to have been given when delivered to and received by the party to whom it is addressed
Such Notices shall be addressed to the parties herein at the following addresses
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TO FDG 10151 Deerwood Pazk Boulevard

Building 100 Suite 330

Jacksonville Florida 32256

Attn Lewis W Graham Jr

Land Management Division

WITH A COPY TO co Flagler Development Group
2855 LeJeune Road 4 Floor
Coral Gables Florida 33134
Attn Legal Department

TO LESSEE The City of New Smyrna Beach

Community Redevelopment Agency
210 Sams Avenue

New Smyrna Beach Florida 32168

28 Governing Law

This Lease shall be governed by the laws of the State of Florida In the event any suit
action or proceeding is brought by either party with respect to this Lease such action suit or

proceeding shalt be brought in any federal or state court located in Duval or Volusia County
Florida

29 Cancel and Supersede

As of the date ofthis Lease this Lease supersedes that certain Lease Agreement by and

between the parties hereto dated

NotApplicable

30 Ille ali

If any provision of this Lease shall be held to be invalid illegal or unenforceable the

validity legality and enforceability ofthe remaining provisions shall not in any way be affected

or impaired

31 Securiri Deposit

Upon the execution of this Lease by Lessee and prior to the execution of this Lease by
FDG Lessee shall remit to FDG a security deposit in the amount of 1 00000 in cash or

certified check or cashiers check the Security Deposit The Security Deposit represents
security for the faithful performance and observance by Lessee of each and every term of this

Lease FDG may apply all or part of the Security Deposit to any unpaid rent additional or late

charges as set forth in paragraph 2 of this Lease or any other chazges due from Lessee under this
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Lease or to cure any other default of Lessee The Security Deposit shall not constitute

liquidated damages If FDG uses any part of the Security Deposit Lessee shall restore the

Security Deposit to its full amount within ten 10 days after notice from FDG No interest shall

accrue to or for the benefit of Lessee on the Security Deposit FDG shall not be required to keep
the Security Deposit sepazate from its other accounts and no trust relationship is created with

respect to the Security Deposit FDG shall not be obligated to return the Security Deposit to

Lessee upon the expirations or earlier termination of the Lease unless and until all of the

following events occurs i the payment in fiill of all rent and other chargers due pursuant to the

Lease and ii compliance with the terms and conditions of Sections 14 and 15 hereof including
without limitation the repair ofany and all damage to the Leased Premises

32 Time is of the Essence TIME IS OF THE ESSENCE OF THIS LEASE AND ALL

PROVISIONS CONTAINED HEREIN

33 Waiver ofTrial by Jurv FDG AND LESSEE HEREBY KNOWINGLY
INTENTIONALLY AND VOLUNTARILY WAIVE TRIAL BY JURY IN ANY ACTION
PROCEEDING OR COUNTERCLAIM BROUGHT BY EITHER OF THE PARTIES HERETO

AGAINST THE OTHER ON ANY MATTER WHATSOEVER ARISING OUT OF OR IN

ANY WAY CONNECTED WITH THIS LEASE

lllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

Signed sealed and delivered

in the presence of

Witneu

estuoF
es oFnc racy TcICey

FDG RAIL

HLDG3CLLC aDelaw R li rt lity company

By

Title V

Date ofExecution Z D

IS
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aCaclet
Witness az to Lessee

nCaa t t 5
Print Name

1
Witness az to Lesue

Print Name

The City of New Smyrna Beach

A Municipal orporation

By SEAL

Title M or

sally rtaoxay

City Cerk
lohnty R Bledsoe CMC

Print Name

Date ofExecution3oZ3oZEi3

Approved as to and Form

16

Regular Meeting - March 26, 2013

Page 568 of 631



EXHIBIT A

DESCRIPTION OF LEASED PREMISES
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This Image indicates the area on the

southwest corner of Canal Street that

the FDOT will be using for road

improvements The blue densely

hatched area indicates the area that is

leased by the City as a landscape
easement The red crosshatched area

indicates the area that FDOT will be

using for improvements and contains

almost all of the landscape easement

as well as additional FEC Land

This Image indicates the area on the northwest corner of Canal Street that the FDOT will be using for road improvements
The red crosshatched area indicates the area that FDOT will be using for improvements and contains part of the old Dunn

lumber site
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Otte Tony

From Otte Tony
Sent Sunday March 10 2013909 AM
To Toomey Sharon
Cc Brangaccio Pam Gummey Frank McDole Greg
Subject RE lease in New Smyrna Beach file number 125116 account number 00000361

Sharon our City Commission is scheduled to review this matter at their regularly scheduled meeting on March 26 That

provides time for the Canal St merchants to review this matter they were instrumental in obtaining the lease Can you
please hold the lease for us until we have merchant input with the City Commission on the26h I just processed a one

monthspayment on the lease Thank you for your kind consideration

Tony

Tony Otte

CRAEconomic Development Director

City of New Smyrna Beach Florida

totte@cityofnsbcom
wwwcityofnsbcom
386 4242265

386 5663941

From Toomey SharonmailtoSharon@parallelinfrastructurecom
Sent Thursday March 07 2013 756 AM

To Otte Tony
Cc Brangaccio Pam Gummey Frank McDole Greg Henrikson Gail Olson Craig
Subject RE lease in New Smyrna Beach file number 125116 account number 00000361

Tony
Thank you for your email We just recently were informed about the potential condemnation of a portion ofour parcel
by FDOT and are awaiting additional information to review But thanks for the headsup

Ifthe Leased Premises are totally consumed by the FDOT taking its likely that we will agree to amend the current lease

to adjust the premises to the south to reside immediately to the south of the revised right of way line Do you have a

plan that shows the proposed parcel to be condemned Do you want the eventual amended premises to be of the same

size and configuration as the current If you have and can provide this information we can process an application to so

amend the lease so you will have that commitment to be documented simultaneous with the condemnation Or if you

prefer we can amend the lease now to the revised location so you can proceed with the installation of the landscaping
in advance of the condemnation your call just let me know how you would like to proceed

With all due respect what you should not do is unilaterally amend the lease payment terms as you suggested The

rental for the new lease year commencing March 12013 in the amount of143300 was recently invoiced and should

be paid in full to keep the lease active If the lease is to be amended any changes to the rental resulting from the

amendment would be adjusted afterward and credit or additional charges applied If you choose to terminate the lease
or the lease is terminated by the eventual condemnation then the unearned portion of the prepaid rental will be

credited to the city and a refund issued

I look forward to your thoughts on how and when you would like to proceed with an amendment to the lease and will

work on it for you promptly Let me know if you have any questions
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Regards
Sharon

Sharon Toomey Parallel Infrastructure

T9045654135

sharon@parallelinfrastructurecomwwwparallelinfrastructurecom

From Otte Tony mailtototteCacityofnsbcom
Sent Wednesday March 06 2013 1235 PM

To Toomey Sharon
Cc Brangaccio Pam Gummey Frank McDole Greg Henrikson Gail

Subject RE lease in New Smyrna Beach file number 125116 account number 00000361

Sharon at the March 12 New Smyrna Beach City Commission meeting the Commission discussed the lease the City has
on Flagler Development property at the Southwest corner of Canal Stand US The purpose of this lease was to allow the

City to install landscaping The landscaping was not installed the Florida Dept of Transportation is planning on

widening this intersection and the final draft of the plans indicate that the leased area is within the area that FDOT is

planning to acquire for the widening project

The City is still interested in having a landscaping lease on this corner Would it be possible to continue the lease and

simply adjust the description of the leased area to lie just south of and adjacent to the new proposed right of way line

Until we clear this up we will be sending a monthly ease amount as we may have to cancel the existing lease however
I am to report back to the City Commission at their next meeting March 26 regarding the possibility of continuing the
lease and moving the leased property to the south as described above

If you have any questions please do not hesitate to call me Thank you I

Tony

Tony Otte

CRAEconomic Development Director

City of New Smyrna Beach Florida

totte@cityofnsbcom

wwwcityofnsbcom

3864242265
386 5663941

From Toomey Sharon mailtosharonaparallelinfrastructurecom
Sent Wednesday March 06 2013 1229 PM
To Otte Tony
Subject

Sharon Toomey

Lease Manager
Para I lel Infrastructure

4601 Touchton Road East

Bldg 300 Suite 3200

Jacksonville FL 32246
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T 9045654135

sharonagarallelinfrastructurecom parallelinfrastruCtureCOm

Parallel
INFRASTRUCTURE

AWFIDLLYOWIIm SUDSn1ARYOF
FtoRiaA srconsr wnusrRswe

CONFIDENTIALITY NOTE The information contained in this transmission is

privileged and confidential information intended only for the use of the

individual or entity named above No addressee should forward print copy or
otherwise reproduce this message in any manner that would allow it to be viewed

by any individual not originally listed as a recipient If the reader of this

message is not the intended recipient you are hereby notified that any
unauthorized disclosure dissemination distribution copying of this

transmission or the taking of any action in reliance on the information herein
is strictly prohibited If you have received this transmission in error please
immediately reply to sender that you have received this communication in error

and then delete it Thank you

CONFIDENTIALITY NOTE The information contained in this transmission is

privileged and confidential information intended only for the use of the

individual or entity named above No addressee should forward print copy or

otherwise reproduce this message in any manner that would allow it to be viewed

by any individual not originally listed as a recipient If the reader of this

message is not the intended recipient you are hereby notified that any
unauthorized disclosure dissemination distribution copying of this

transmission or the taking of any action in reliance on the information herein

is strictly prohibited If you have received this transmission in error please
immediately reply to sender that you have received this communication in error

and then delete it Thank you

3
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Otte Tony

From Flare Elliot felliot5@cflrrcom
Sent Friday February 08 2013 1023AM
To Otte Tony
Cc smbarnes1 Coastal Comfort Betty Kopp James Earle C M Lybrand

dawnmck@gmailcom felliot5@cflrrcom nsbjp@aolcom Gerard J Pendergast
Subject FEC Beautification Lease

Hi Tony
Thanks so much for taking time to chat about updating the FEC Beautification

Lease landscaping plan for the SW corner of Route One and Canal

dontknow what the current CRA Board has in mind for the corner but

I thought they may want to review the plan that was approved by FEC

Flagler Development when the initial lease was signed Scro down to

seepan picsThat plan was developed by J Pendergast Jennifer Marsch

and Beemans Nursery it complies with the many FECFlagler restrictions

on plant and signage heights and locations As you know the revised plan

must include space for the two large silver utility boxes or they will again

be placed on the corner when the road improvements are eventually made

Hopefully whatever design decisions the current CRA Board makes

regarding the FEC corner that concept will coordinate with their approved plan
for landscaping and signage on the NW corner of the intersection to help
create a Gateway entrance impression

Ifwe can be of any assistance please let me know

Best Regards

Flare Elliot
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Big Silver Boxes at the Intersection of Route One and Canal

Can we please hide these in the new landscaping plan

FEC Beautification Lease Approved Designs
FEC Beautifcation Lease Approved Designs 003
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Otte Tony

From Flare Elliot felliot5@cflrrcom
Sent Sunday February 24 2013727 AM
To Otte Tony
Cc Barb Diegel Bob Wiley Cathy Bond David Sikes Cindy Jones Debbie and Sid

Peterson Dick Rosedale Felicia Engles Flare Elliott Janet Bergman Jay Pendergast
Jim Balis Mike Brewer Rick Dixon Shelly Hartling Furqueron Barringer Adam Jason
McGuirk Reiker Judy Grasty Jack Brangaccio Pam C M Lybrand smbarnes1 Betty
Kopp James Earle Margie and Skip Barnes Marcmonte5@aolcom Sharon Wiley
ddenys@volusiaorg Charlotte Smith Carriere Sydney Ellen Fisher Fred Heise Gale
Bowser Smith Holly Pat Teehan Resheidat Khalid Yancey Liz Lauren Rondeau
mikeb@foodsupplycom Ned Harper Patti McCracken Richards Renee
TonyStagni@hiltoncom dswentor@PremiereDevelopmentGroupnetglenn@bellomo
herbertcom hikernancy@gmailcom jeterson@418Canalcom janicebaum@junocom
cabisbest@gmailcom nlowden@atlanticcenterfortheartsorg patskritic@cflrrcom
rdhill@bellsouthnetbob@rthurlowcom rschmidt@metricengcom
beachsissy@bellsouthnetsmitdale@gmailcom zmcdonald@tuinetdrmyiz@aolcom
wejohnson386@gmailcom Freeman Robert Jones Kirk info@bewellnsbcom

Subject City to Cancel Canal Street Landscaping Lease

Importance High

Hi Tony
Thank you for the advance notice of your recommendation for City Council to cancel the FECIFDG landscapins lease for

the SW Corner ofRoute One and Canal Street Since you have been very supportive of establishing a Gateway entrance

at the intersection I was surprised by your decision and that the issue is already scheduled for a final vote at the

February 26th City Council meeting630PMCityHall In your email you said to contact you with any questions and I

would like to know why your recommendation was not first submitted to the CRA Board for review and public comment
and if the City Council vote could be postponed to allow Stakeholders the opportunity to understand the impact of the

cancellation and to explore options that would enable the City to maintain the lease

I would also like to share some information with other Stakeholders because I dontthink most people know what the

lease is ter realize that it is essential to achievine the CRA Master Plan eoal of a Gateway entrance at that intersection
The owner of the SW corner property is Flagler Development Group FDG which requires a lease for railroad safety
reasons The lease took two years to negotiate and has been in effect since 2009 the 2013 estimated rent is

140000See the complete lease in the Feb 26th City Council agenda To see the FDGCity landscaping plan approved
in 2009 just scroll to the end of this email Landscaping of the combined FECFDG and Dunn corner properties will not

only fink the East and West Canal Streetscapes and maximize that combined 56million dollar investment but this

intersection is the last opportunity to create a direct entry to Downtown from a major highway Without the lease

the City has no access to the propertynoteven to mowso that the corner will quickly revert to the weedy
trashy eyesore it was seven nears ago when we bean planning a Gateway

It appears from your email Tony that you are recommending the cancellation because the FDOT planned intersection

expansion will take the section of the corner we have leased and therefore the lease cannot be sustained for its
intended purpose The purpose of the lease is simply stated in Clause 11 The premises shall be used only for the

purpose of installation of landscaping and a cornerstone entry sign With all due respect Tonv claiming that we cant

proceed with the landscaping because of the FDOT expansion is misleadine The FDOT expansion does not preclude

movine the plan within the new boundaries of the FDOT expansion All the city would need to do is resubmit the plan

and request a relocation to the SW of the original leased space

Your recommendation also notes that the lease cancellation will save the City the140000 yearly rent If cost is the

real issue iust be honest about it and sine Stakeholders the opportunity to understand the importance of the lease and

to consider ways the yearly cost could be met Perhaps Flagler Development would consider charging a token fee or

waiving the fee in consideration of the exceptionally cooperative way the City changed the Land Development
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Regulations in 2010 to facilitate the future development of the FDG 180 acre parcel that begins at that intersection

Perhaps Stakeholders would be willing to contribute a yearly fee to pay the rent A140000 fee shared by 20

businesses would be 7000per year if 30 businesses shared the fee it would be4700Yr I would be happy to be the

first Stakeholder to pledge 7000 per year to help pay the FDG rent

Thank you again Tony for the advance notice of the City Council vote on your recommendation to cancel the FDG

landscaping lease for West Canal and Route One I encourage all Stakeholders Everyone is a Stakeholder in our

Community to review the lease and the approved plan and to provide comment to Tonv and City Council either

FDG lease is item A on the Consent Agenda so it is very early in the meeting

A sincere thanks to each of you for making our Downtown a wonderful place to live work and play
Best Regards
Flare Elliot

Resident and Business Owner

421 Canal Street

Email addresses

Community Redevelopment Agency CRA Director Tony Otte totte@cityofnsbcom
Mayor Adam Barringer abarrineer@cityofnsbcom

City Council Members

Vice Mayor Judy Reiker jreiker@cityofnsbcom
Jack Grasty ierasty@cityofnsbcom
Jason McGuirk jmcuirk@cityofnsbcom
Kirk Jones hones@cityofnsbcom
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Silver Electrical boxes can be hidden in the new landscaping plan

From Otte Tony mailtototteCocityofnsbcom
Sent Tuesday February 19 2013 1139 AM
To Flare Elliot

Cc Barb Diegel Bob Wiley Cathy Bond David Sikes Cindy Jones Debbie and Sid Peterson Dick Rosedale Felicia
Engles Flare Elliott Janet Bergman Jay Pendergast Jim Balis Mike Brewer Rick Dixon Shelly Hartling Furqueron
Subject lease of FECR property

Flare I want to let you know that I have an item on the next City Commission agenda to cancel the lease on the FECR

property near W Canal As you know the CRA has been paying on this lease since it was executed in 2009 and it was

confirmed to me by the intersection engineer Rhet Schmidt that the leased area lies within the property that FDOT is

going to acquire from the FECT for the widening of W Canal as a part of the intersection improvement Therefore the
lease cannot be sustained for its intended purpose I wanted to send this email to you since you occasionally ask me

about it and I am copying some others on Canal St to spread the word If you have any questions please donthesitate
to contact me

Tony

Tony Otte

CRAEconomic Development Director

City of New Smyrna Beach Florida

totte@cityofnsbcom

wwwcityofnsbcom

FEC Beautification Lease Approved Designs
FEC Beautifcation Lease Approved Designs 003
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Otte Tony

From Flare Elliot tfeiliot5@cflrrcom
Sent Thursday February 28 2013805 AM
To Resheidat Khalid
Cc Otte Tony
Subject Dunn Landscaping Contractor

Good Morning Khalid

I would appreciate it if you could forward the contact information for the Dunn Landscaping contractor and the

proposed plan if that is available electronically Since the FEC corner plan should complement the Dunn

landscaping I would like to share the plan with the landscapers we contact for the FEC corner I would also

like to ask the Dunn contractor their fee for a updated FEC corner proposal I do understand that there is no

City funding available for a new FEC plan or landscaping and that Stakeholders would be responsible for

FEC corner improvements

Sincere Thanks

Flare
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From Flare Elliot mailtofelliotSCacflrrcom
Sent Monday March 18 2013 845 PM

To Jerry Finley
Cc Brangaccio Pam Resheidat Khalid Otte Tony smbarnesi Coastal Comfort Betty Kopp James
Earle Barringer Adam Reiker Judy Grasty Jack McGuirk Jason Jones Kirk Daniel Byrd
Subject Finley Engineering CommentsSWCorner Route One Canal Proposal

Reply to Finely Engineering RE Friends Inc request for a proposal for a Xeriscape landscape design for

the SW Corner ofRoute One and Canal

Hi Jerry
Sincere thanks for takine time to review the SW Corner ofRoute One and Canal landscaping proposal
and for yoursuestionsreardin the possibilities of DIY xeriscape landscaping plan Your comments

will be included in our oneoin lively file for this excitine proiect We do really appreciate your candor

in expressing your reservations about submittine a design a plan we do need someone who is

enthusiastic about the challenee

Just a few notes on yourcomments on the proposal We are aware that the currently approved leased

space will be taken by the 2018 FDOT expansion the City is currently making inquiries regarding the

relocation of that space to within the new boundaries of the FDOT expansion RE comments on the
forwarded information the forwarded files are the workina documents from the lease signed by the

City and Flagler Development in 2009 sketches were prepared either by FDG or the City and based on

the forwarded 2007 land survey The dots were accepted by both parties as working documents for the

lease Re the trees trees are permitted if they are of least 25 from the center line ofrail track I did
send photos of the trees currently on sitescroll down to pit 4 large palm trees which are the remains

of the former landscape lease tenant a burger establishment which burned in the 1960s The

nearest tree is 40 feet from the center line of the track There is also a palm tree on the FDG property
contiguous to the Dunn parcel that tree is also 40 from the centerline of the tracks If FDG did not

permit trees on their property I am certain they would have removed these by now Also if you looked

at the approved plan you would see that a large 5 high stone corner stone entry sign wasalso

approved well above the 2 plant height Re the silver boxes they are presently the focal point of the

cornerjust moving them from their roadside location behind 2 plant material would remove them
from their highly visible position in the intersection and there may also be a horizontal box option for

the vertical box

So again Sincere thanks You never know we may get all of these exciting details clarified and you may
decided this is a great challenge after all

FEC Corner with Palm Trees March 4 2013

Palm 40Feet from track centerline
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From Jerry FinleymailtojfinleyCafinleyengineerscom
Sent Friday March 08 2013 844 AM
To Flare Elliot

Cc Brangaccio Pam Resheidat Khalid Otte Tony smbarnesi Coastal Comfort Betty Kopp
James Earle

Subject RE City of NSB Parking Lot

Flare

I have had a chance to look at the wealth of information that you sent with your request for proposal It

became apparent that the very narrow landscape strip in its entirety will be become part of the new

FDOT pavement area in about five years It would seem more prudent to work with the Railroad on

relocating this Lease before proceeding with the landscaping Anything installed now will be torn up in

five years

It is also clear from the Lease Restrictions that you will not be able to plant any trees and all shrubs must

be kept less than two feet in height This pretty much eliminates the possibility of screening unsightly
boxes

I hesitate to give you a Proposal for the work If I do the design I need to have a current Survey on

which to base that design Professional Liability Insurance wise I cannot call for someone to install

anything on someone elsesproperty so I need exact limits of the work to start with not just sketches

My Proposal would be in the neighborhood of 60000to 100000for just the design of the

Landscape Survey costsIm guessing would be an additional 300 400 No Irrigation plans are to be

done By the time you pay me and the Surveyor you could have purchased the plants and had them

installed by your group doing a volunteer Saturday Take the 1000 and purchase 100 plants at under

10 each at Home Depot Lowes or a local Garden Center and just do it

Let me suggest a first row of plants adjacent to the rightofway about 18 inches back off the rightof
way line to be Muhly Grass plant them at 30 on centers Behind that use an Evergreen Giant

Lirope also at 30 on centers planted 30 behind the Muhly Grass and offset by 15 inches for a

staggered appearance In the 16 x 26 you could make these two varieties the front rows and then add

something a little larger behind it Id suggest a double row of Indian Hawthorne Whatever you plant
Make sure it is well watered by hand for the first thirty days

Best of luck

Jerry Finley

Rt 1 Canal Intersection342013
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From Flare Elliot mailtofelliotSCocflrrcom
Sent Tuesday March 5 2013 510 PM

To Jerry Finley
Cc Brangaccio Pam Resheidat Khalid Otte Tony smbarnesl Coastal Comfort Betty Kopp
James Earle felliotSCacflrrcom
Subject RE City of NSB Parking Lot

Hi Jerry
Thank You for the copy of the landscaping plans for the NW Corner of Canal and US 1 As per our phone
chat I would appreciate an estimate ofyour fee to create a design for the SW corner of the intersection

within the 908 sgftspace leased by the City from FlaRler Development Group FDG The design should

complement your plan for the Dunn Property and create a welcoming entrance for Downtown

Attachments define the location and size of the space and detail the FDG landscaping lease restrictions
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AGENDA ITEM SUMMARY

Department Making Request City Clerk

Meeting Date March 26 2013

Action Item Title Community Development Block Grant Advisory Board

Agenda Section Boards and Commissions

Summary Explanation and Background
Community Develoument Block Grant Advisorv Board Composed of seven members who must be
residents of the City and reside in an area defined by Volusia County Community Assistance as

eligible to be served by Community Development Block Grant funds The board is charged with

making recommendations to the City Commission on the governance of applications for funding
under the CDBG Program establishing procedures for its operations serve in an advisory capacity
on issues brought forth by the City Commission for its deliberation and serving in an advisory
capacity on issues brought forth by the City Commission for its deliberation and

recommendation The Board will meet at least quarterly with times and locations yet to be

determined

The terms of members Melvin Brown Joseph Darrisaw Sabrina Smith Gwendolyn
JenkinsRainge Jacqueline Wadley Mildred White and Robert Thomas expire March 29
2013 Each member was given written notice of their individual term expiration Member

Darrisaw was the only member to acknowledge receipt of the notice and to display the

willingness and desire to be reappointed to a second twoyear term

The following citizens have submitted volunteer applications for appointment
consideration

No applications are currently on file

Recommended ActionMotion

Consider the appointmentreappointmentof seven members to the CDBG Advisory
Board toterms toe ire March 29 2015

Fundin Anal sis There is no fiscal im act

Exhibits Attached

CDBG Board Roster

Reviewed B Name i store

Department Duector Johnny R Bledsoe
Cit Clerk

Finance Director Althea Philord Not licable

Cit Attorne Frank B Gumme III NotA licable

Cit Mana er Pam Bran accio Not A licable

Commission Action

ti
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518 North Myrtle Avenue

New Smyrna Beach Florida 32168

March 15 2013

City of Officials

City ofNew Smyrna Beach

210 Sams Avenue

New Smyrna Beach Florida 32168

Dear City of Officials

I would like to take this time to thank you for the opportunity to serve on the

Community Development Block Grant Advisory Board It has been a wonderful

experience for me Please consider this letter as my desire for reappointment to

this board

Yours in service

Joseph Darrisaw
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CITY OF NEW SMYRNA BEACH

Community Development Block Grant Advisory Board

Melvin J Brown Sr
1050 Wayne Avenue 31
New Smyrna Beach FL 32168

Home 386 4237936
First Term

Joseph Darrisaw
518 N Myrtle Avenue
New Smyrna Beach FL 32168
Home 3864275929
First Term

Sabrina Yvette Smith

512 Mary Avenue

New Smyrna Beach FL 32168

Home 3864028954

Vice Jacquelyn Morgan

Gwendolyn Lee Jenkins Rainge
510 N Duss Street
New Smyrna Beach FL 32168
Home 3864288546
First Term

Jacqueline Dianna Wadley
808 Cherry Street
New Smyrna Beach FL 32168
Home 386 4248230
Work 386 3143068
First Term

Mildred B White
540 Sinnka Street
New Smyrna Beach FL 32168

Home 386 4272182

First Term

Robert Benjamin Thomas

1828 Mango Tree Drive

Edgewater FL 32132

386 5476086
NONVOTING MEMBER

Term Appointed

2 years 05102011

2 years 03292011

years 091112

2 years

2 years

2 years

2 years

03292011

03292011

03292011

12132011

Revised 091212

Expires

03292013

03292013

03292013

03292013

03292013

03292013

03292013

Created by Resolution No 2710on June 22 2010
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MEMORANDUM
FROM THE OFFICE OF THE CITY MANAGER

To Mayor and City Commission

From Pam Brangaccio City Manager

Re City Managers Report March 26 2013

Date March 15 2013

Announcements

Saturday March 23 630 AM The Mayors of New Smyrna Beach Barringer
Ormond Beach Kelley and Maitland Schieferdecker will race three hotair

balloons in the firstever Mayors Hot Air Challenge BACKGROUND The 5th annual

Balloon Sky Fest is set for April 57 in New Smyrna Beach The Mayors Hot Air

Challenge is a friendly competition that will officially kick off the preevent
festivities Where New Smyrna Beach Municipal Airport

Saturday March 30 2013 An Easter egg hunt will begin at noon in Old Fort Park
210 Sams Ave New Smyrna Beach The event is hosted by the City of New Smyrna
Beach the Canal Street Special Events Team and the New Smyrna Lodge No 149

Free and Accepted Masons of Florida For more information please call the Citys
Recreation Department at3864242175

Saturday March 30 2013 The city will host its inaugural Neighborhood Council

meeting at 9 AM at the Brannon Center 105 S Riverside Dr New Smyrna Beach

Representatives of homeowners associations and other neighborhood groups are

strongly encouraged to attend For more information or to RSVP please contact

Gail Henrikson at3864242132 see attached

March 27 2013 Public Reception for Police Chief Candidates 400 PM 630 PM @

The Brannon Center 105 South Riverside Drive New Smyrna Beach FL 32168

April 6 2013 912 noon is the community meeting for the update on the North

Causeway Study Individual breakout sessions will be utilized to review the two

previous plans and provide recommendations for various issues

Field Notes

Columbus Ave Property Appraisal The Engineering Department commissioned

quotes for appraisal services of the old beachside Fire Station property along
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Columbus Ave which is currently subdivided and platted as six individual lots The

City would move forward with the sale of the five easterly most lots and retain the

westerly most lot for historic preservation Staff has received three appraisal quotes
and is recommending moving forward with appraising only one lot as they are all

similar in size and otherwise comparable see attached survey The Parking Task

Force has asked that monies received from the sale go into a new Parking Fund

The City has received a formal response from FDOT see attached on the effect of

the widening of I95 at the gateway they cannot accommodate any landscaping
funded and permitted by FDOT in 201112 removed anywhere in the project but

will assist on future landscaping grants The only positive is that the actual

construction bids allowed the project to extend through the SR 44 Interchange
which wasbeyond the original project scope bid out in April 2012 by FDOT But it

does not speak well of the StateFederal monies lost in installing the landscaping

A formal survey see attached for property available for lease to the public
adjacent to the 3rd Ave Fire Station has been completed A RFP will be on the April
9th Agenda for approval asking for a minimum of a 10 year lease

Various City staff members have met with County officials on the CRA resolution

scheduled to be heard on March 21st Information from the various municipal
sources is attached for your information A realtime example is the proposed
Orange City CRA completed expect for County approval of Redevelopment Plan
under review since fall 2012 County contributions to the new CRA over a 20 year

period under the Countys 2010 Resolution estimated at 2461VI will fall to

162937 under the proposed 2013 Resolution The County has also scheduled a

discussion for adding to TPO anI95Pioneer interchange

The County is preparing the next steps for consolidating the Fire Records

Management System to Firehouse Software There are continued concerns among

former RCC partners A meeting is scheduled to be held this Friday March 22th

The replacement police cars budgeted in the FY 1213 Budget are ready to go out to

general bid with bid opening on April 3d with Commission approval on Apri123d

Congratulations to Donna Banks Community Resource Coordinator who organized
the 2d annual NSB Job Fair held at Babe James Community Center 96

individuals signed in as attending the event to talk to a dozen local employers
resume assistance was something that will continue as well

The City has received the attached letter from DEP on actions taken by a private
contractor cleaning canals under contract to the City A formal response is being
prepared to DEP within fifteen days on corrective actions being taken

Should you have any questions or concerns regarding this report please feel free to

contact me
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Mary 1 Swiderski Executive Direnor

NEWS RELEASE

Date of Release March 79 2073

News Released By Mary Swiderski Executive Director Volusia League of Cities

The Volusia League of Cities is proud to announce the recipients of the 2013 Distinguished Service Awards the 2013

PresidentsAward and the Mayor Blaine ONeal Award of Excellence for 2013 The awards will be presented at the

Volusia League of Cities Annual Distinguished Service Awards Banquet on May 30 2013 at the Riverfront Center at

Saint Demetrios Greek Orthodox Church in Daytona Beach Florida

The Volusia League of Cities found that in some cases there was the need to recognize more than one individual in a

particular category The following is the list of recipients who will receive their award on May 30 2013

For further information please contact Mary Swiderski Executive Director of the Volusia League of Cities at 386 566

6856 or email mswiderski@volusiaCOGorg

MAYOR ELAINE ONEAL AWARD OF EXCELLENCE HIGHEST AWARD GNEN BY THE VOLUSIA LEAGUE OF CRIES 1

Mayor Adam Barringer City of New Smyrna Beach

Nominated by the Volusia League ofCdies Distinguished Service Awards Nominating Committee

PRESIDENTS AWARD

Shawn Lane Chairman of Cudas Unhooked in the City of New Smyma Beach

Nominated by Volusia County Council MemberDeb Denys

ELECTED OFFICIAL OF THE YEAR 1

Mayor Ed Kelley City of Ormond Beach

Nominated by the Volusia League ofCdies Distinguished Service Awards Nominating Committee

MANAGER OF THE YEAR 1

Joyce Shanahan Manager City of Ormond Beach
Nominated by Ted MacLeod Assistant Cdy Manager Cdy ofOrmond Beach

EMPLOYEE OF THE YEAR ADMINISTRATION 2

Carol Hargy Human Resource Director City of New Smyrna Beach

Nominated by Pam Brangaccio Cdy Manager City of New Smyma Beach

Dale Arrington Assistant City Manager City of Deland

Nominated by Michael Pleus Cdy Manager Cdy of Deland

EMPLOYEE OF THE YEAR ECONOMIC ENRICHMENT COMMUNRY PLANNING AND DEVELOPMENT 2

Tony Otte Economic Development Director City of New Smyma Beach

Nominated by Pam Brangaccio Cdy Manager City ofNew Smyrna Beach

Chris Bowley Planning Development Services Director City of Deltona

Nominated by Commissioner Heidi Herzberg Cdy of Dedona

EMPLOYEE OF THE YEAR PARKS AND RECREATION 2

John Davis Parks Recreation Superintendent City of Orange City

Nominated by Jamie Croteau Cdy Manager Cdy of Orange Cdy

Robert Carotin Leisure Services Director City of Ormond Beach

Nominatedby Mayor Ed Kelley Cdy of Ormond Beach
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EMPLOYEE OF THE YEAR PUBLIC SAFETY 3

Officers Lloyd Cornelius and Gregory Stokes City of Ormond Beach Police Departrnent
Nominatedby Mayor Ed Kelley Cdy ofOrmond Beach

John Brooks Driver EngineerEMTTown of Ponce Inlet Fire Department
Nominated6y Fire ChiefDaniel Scales Town ofPonce Inlet

EMPLOYEE OF THE YEAR PUBLIC WORKS2

Travis Taylor Equipment Mechanic City of Deland
Nominated by Michael Pleus City Manager Cdy oDeland

Richard Mullen Public Works Superintendent City of Lake Helen

Nominated by Commissioner Vernon Burton Cdy of Lake Helen

EMPLOYEE OF THE YEAR OTHER 1

Margret Peg Hunt Code Enforcement Officer Town of Ponce Inlet

Nominated by ArofJoulani Planning 8 Development Director Town of Ponce Inlet

CTIZEN OF THE YEAR ECONOMIC ENRICHMENT COMMUNITY PLANNING AND DEVELOPMENT 2

Susan Elliott
Nominated by Debbie Bass Town Clerk Town ofPierson

Bliss Jamison

Nominated by Council Member Gene Emter City of Edgewater

CnEN OF THE YEAR COMMUNITY SPORTS 2

Rick McBride
Nominatedby Tom VanDeHey Parks Superintendent Cdy of DeBary

Douglas Doug Wigley
Nominatedby Robert Carotin Leisure Services Director Cdy of Ormond Beach

CTIZEN OF THE YEAR PUBLIC SAFETY 2

Mildred Millie Reda

Nominated by Police Chief Andy Osterkamp Cdy of Ormond Beach

Dave Sutherland

Nominated by Michael Pleus CityManager Cdy ofDeland

CTIZEN OF THE YEAR CULTURAL ENRICHMENT 1

Dorothy Dot Moore

Nominated by Gail Henrtkson Planning Manager CdyoNew Smyrna Beach

CTIZEN OF THE YEAR COMMUNITY EVENTS 1

MaritzaAvilaVazquez

Nominated 6y Volusia County Council Member Pat Northey

CITIZEN OF THE YEAR OTHER Z

Bob Balzer

Nominated by Michael Pleus Cdy Manager Cdy of Deland

William C Hall

Nominated by Joseph Yarbrough Cdy Manager Cdy of South Daytona
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March 15 2013

NEWS FOR IMMEDIATE RELEASE

Residents preparing to attend Inaugural Neighborhood Council Meeting

March 30

When representatives of New Smyrna Beach neighborhoods meet at the end of the month
they will be asked to provide input to City staffers on issues faced in their neighborhoods Residents

interested in representing their neighborhood are encouraged to sign up to share priority issues and

suggestions for neighborhood stabilization and improvement according to Gail Henrikson New

Smyrna Beach planning manager Attendees also will discuss the overall role their neighborhood
plays in the City

The inaugural Neighborhood Council meeting begins at 9 amSaturday March 30 at the

Brannon Center 105 S Riverside Dr New Smyrna Beach

This is the first step in establishing a network of neighborhood representatives that can be

used as a resource by other neighborhoods and the City Henrikson said We will discuss topics of

mutual interest for all New Smyrna Beach neighborhoods along with the role the Neighborhood
Council should have in providing recommendations to the City

After the March 30 inaugural meeting formal representatives will be sought from each of the

Citys24 distinct neighborhoods The City Commission will adopt a formal resolution to create the

council and outline its various tasks Henrikson said

One of the goals of the kickoffmeeting is toget feedback from residents regarding the role

the Neighborhood Council should have in advising the City Commission Henrikson said This might
include recommendations on needed capital improvement projects or developing a communitywide
vision

Henrikson said the City is looking for all of its neighborhoods to be represented

For more information or to RSVP please contact Henrikson at3864242132
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Winkler Sandy

From City of NSB News
Sent Friday March 15 2013807 AM

Subject News release Residents to attend first Neighborhood Council Meeting March 30

News media contact

Gail Henrikson planning manager

City of New Smyrna Beach

3864242132

March 15 2013

NEWS FOR IMMEDIATE RELEASE

Residents preparing to attend Inaugural Neighborhood Council Meeting

March 30

When representatives of New Smyrna Beach neighborhoods meet at the end of the month
they will be asked to provide input to City staffers on issues faced in their neighborhoods Residents

interested in representing their neighborhood are encouraged to sign up to share priority issues and

suggestions for neighborhood stabilization and improvement according to Gail Henrikson New

Smyrna Beach planning manager Attendees also will discuss the overall role their neighborhood
plays in the City

The inaugural Neighborhood Council meeting begins at 9amSaturday March 30 at the

Brannon Center 105 S Riverside Dr New Smyrna Beach

This is the first step in establishing a network of neighborhood representatives that can be

used as a resource by other neighborhoods and the City Henrikson said We will discuss topics of

mutual interest for all New Smyrna Beach neighborhoods along with the role the Neighborhood
Council should have in providing recommendations to the City

After the March 30 inaugural meeting formal representatives will be sought from each of the

Citys 24 distinct neighborhoods The City Commission will adopt a formal resolution to create the

council and outline its various tasks Henrikson said

One of the goals of the kickoff meeting is to get feedback from residents regarding the role

the Neighborhood Council should have in advising the City Commission Henrikson said This might
include recommendations on needed capital improvement projects or developing acommunitywide
vision

Henrikson said the City is looking for all of its neighborhoods to be represented

For more information or to RSVP please contact Henrikson at3864242132
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Brangaccio Pam

From City of NSB News

Sent Monday March 18 2013436 PM

Subject News release Public invited to meet chief semifinalists March 27

News media contact

Carol Hargy human resources director

City of New Smyrna Beach

3864242111

March 18 2013

NEWS FOR IMMEDIATE RELEASE

Public to meet police chief semifinalists at March 27 reception

New Smyrna Beach residents will be among the first to meet the Citys next police chief He or she will be

among a group ofsemifinalists attending a public reception from4630pmWednesday March 27 at the Brannon

Center 105 S Riverside Dr New Smyrna Beach

We want our citizens to come to meet the candidates said Pam Brangaccio New Smyrna Beach city manager

This is an important decision for our community so we really would like to know their impressions of the candidates

Itsalso an opportunity for the candidates to gather information about the City and its residents Brangaccio said

We want to make sure that the City and the candidates are well informed with regard to fit and make the best decision

far all concerned

More than 150 applications were received from across the country including Alaska Seattle and

Connecticut Brangaccio said The International Association of Police Chiefs IAPC which the City retained

to administer the nationwide search has narrowed the list to seven semifinalists They are

George E Markert director Office of Public Integrity Rochester NY

Dennis M Jones police chief Tallahassee

lames L Cetran police chief Wethersfield CT

John 5 Bukata former police chief Oakland Park FL

Michael Brouillette interim police chief New Smyrna Beach

Laren J Zager police chief Fairbanks Alaska

J Michael Deal Deputy Police Chief Altamonte Springs

The Citys human resources director assistant city manager business and residential representatives and

Brangaccio will interview the semifinalists After reviewing candidate information from the IACP community
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input and interview results Brangaccio will appoint the police chief subject to approval by the City
Commission The new police chief could be hired at the Apri123 City Commission meeting

The position vacancy was announced January 15 with a closing date of February 15 Eazlier this year
residents provided officials input to help to guide the candidate selection process A series of public meetings
were held for various constituent groups Januazy 22 23

For more information on the reception please call Carol Hargy New Smyrna Beach human resources director at

3864242111

30
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POMEROY APPRAISALASSOCIATESOF FLORIDA INC

QfD adIGIQ APOtQf66I6 CO M1YQINF

OOONFiOBLWODOIVH6YTHI EOOEWITSR 1ODli3 TDLDODiDdO FADBOM31D01O

March 11 2013

Kyle W Fegley PE
City Engineer
New Symrna Beach FL 32168

Re Appraisal Reports Columbus Ave properties

Dear Mr Fegley

This letter is intended to serve as Pomeroy Appraisal Associates

fee proposal for appraisal services on the abovecitedproperty

We looked at the best and least expensive option for you which
was to do one appraisal on the first site and the do a second

appraisal on the lot with the proposed easement

The least expensive reports would be produced on two land form

reports the fee would be 400 The second option would be to

produce two narrative reports which would run a little higher
600

Upon authorization to proceed we are prepared to complete this

assignment within approximately 5 to 7 business

Thank you for the opportunity to submit this proposal and we

are most anxious to work with you on this appraisal assignment

Respectful
submitted

RconaldAJS Crouse ASA CRA

StateCertified General Appraiser RZ0000670

1
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Fegley Kyle

From Tom Williams mthomascwillia@cflrrcom
Sent Monday March 04 2013407 PM

To Fegley Kyle
Subject Re Property Appraisal Request

Dear City of New Smyrna Beach

Thank you for the request for a proposal to perform appraisal services for the properties described in your

email

I can appraise any of the 4 lots without an easement for a fee of 350 for each appraisal The city may wish to

order only one appraisal for the purposes of determining the Market value I would also suggest that lots79

11 may be combined without the 10 easement on lot 7tomake two 2 70 Lots I can perform an appraisal
of a 70 lot for 350 as well

Sincerely
Thomas C Williams

St Cert Res REA RD3510

Williams Appraising LLC

206 Live Oak St

NSBFL32168

3864278431

From Fegley Kvle
Sent Thursday February22013ST2 PM
Tomthomascwilli rrcom

Subject Property 9ppraisal Request

Tom
Attached is the survey of the old beachside Fire Station property along Columbus Avenue which is currently subdivided

and platted as six individual lots The Citywould like to sell the five easterly most lotsie nos79111315 and retain

the westerly most lot for historic preservation As such our approach would be to sell the five tots as individual 50 wide

lots and we need an appraisal to determine the fair market value of this real estate As discussed the only caveat is the

westerly property line of lot number 7 will have a 10 access easement limiting its development You also mentioned

some possibilities of combining several lots to make them more appealing to developers which will be placed in your

proposal as a separate option
Thanks

Kyle W Fegley PE

City Engineer
New Symrna Beach FL 32168

Ph3864242168
fax 3864242148
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Fegley Kyle

From todd@heffingtonandassociatescom
Sent Monday March 04 2013454 PM
To Fegley Kyle
Subject Columbus Ave Appraisal

Good Afternoon Kyle

After discussing this appraisal with Marty Concannon we could do aresidential lot appraisal on a land form
for 350 As you discussed we would be appraising a typical lot as shown in the survey We would need 2

weeks time to complete this report If this will work please etmeknow

Thank You

R Todd Heffington MAI
StCertGenREA2368
HEFFINGTON 8 ASSOCIATES

911 Seville Road Ste 7

Daytona Beach FL 32119
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SKETCH OF DESCRIPTION OF
NOT A SURVEY

The West 10 feet of Lot 7 Block 3 W L COOPERSREDIVISION OF LOT 4 SECTION 9 TOWNSHIP 17 SOUTHRANGE 34 EAST according to the plat thereof as recorded in Map Book 5 Page 165 of the Public Records ofVolusla County Florida

REPORT
1 Descdption prepared by the undersigned at the request of the client
2 Subject to restrictions reservations limitations easements and rights of way if any appearing of record3 This sketch of description and report prepared without the benefd of an abstract and no title work has been pertormed orprovided to this surveyor
4 This sketch of description and report is subject to any facts that may be disctosed by a full and accurate title search5 The location of any subsurface founda8ons improvements features or utilities which may or may not exist and which may ormay not violate deed oreasement lines are not determined or addressed by this survey6 Dmensions indicated hereon are In USstandard feet and decimals thereof unless otherwise noted7 Thia sketch la not an actual Boundary Survey
8 Additions ar deletions to this survey map or report by other than the signing party or parties is prohibited without written consentof the signing party or parties perFAC Rule5J170513b6
9 The survey map and report or copies thereof are not valid without the signature and the original raised seal of a Floddalicensed surveyor and mapper
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DATE PREPARED 013

I hereby certify that this sketch of description ofthe subject property is true and correct to the best of my knowledge information andbelief as prepared under my supervision on the dates shown thereon I further certify that this sketch of description meets theminimum technical standards set forth inFAC Rule 5J17adopted by the Florida Board of Professional Surveyors and Mapperspursuant toFlorida Statutes Ch472027 subject to the qualifications noted hereon

Signed
Seal

Jeffrey W Cory
Professional Surveyor and Mapper License Number 4139v

Daniel W Cory Surveyor LLC
FILE 2033Certificate ofAuthodza8on Number LB 7883
Work Order1303tb2300 Canal Street
Part ofLot 7Block 3New Smyma Beach Flodda 32168
COOPERSSUB

3 388 4279575
City of New Smyrna Beach
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Florida Department of Transportation
RCK SCOTT

GOVERNOR

February 28 2013

Khalid Resheidat PE
Assistant City Manager
City ofNew Smyrna Beach
124 Industrial Park Avenue

New Smyrna Beach FL 32168

Dear Mr Resheidat

Ian
1

MAR 2Q13

PUBLIC WORK

This correspondence is in reference to your letter dated February 26 2013 concerning a field meeting that

we both attended on July 26th 2012

The City received a federal landscaping grant for the plantings within the FDOT limited access rightof

way at the SR 44195Interchange via the Local Agency Program After the January 2012 letting date of

this landscaping project the Departrnent had the bid opening for the widening ofI95 in April 2012 The

limits included an option for the contractor to widenI95 through the SR 44 Interchange Based on our

construction cost projections we did not expect the project to reach this northern limit however the

winning DesignBuild Firm was able to accomplish this

When we met in the field we discussed various options I along with the FDOT Construction Project

Manager and the Consultant Construction Engineer said that we would explore options with the

contractor however we could not make any promises It was subsequently determined that we do not

have an avenue to relocate or replace the affected landscaping within the I95 six laning project

Paragraph 3 of Exhibit L of the Local Agency Program Agreementattached for your reference

expresses that the Agency is responsible for the plants given these ciroumstances The Department does

have a landscaping grant program that can be used on any state road Iwill be glad to share the details of

that program if you are interested

I sincerely apologize if there was any miscommunication on my part and I regret any misunderstanding
we may have had

Sincerely

7ennifer reeland

Consultant Project Management

Cc Jim Boughanem FDOT Construction

Steve Smith FDOT Production Management
Steve Olson FDOT PIO

Cpslmtsn

719 S Woodland Boulevard ANANTH PRASADPE

Deland FL 32720834
SECRETARY

wwwdotstateflus
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STATE OF RARIMOEPARTaaVr OF TRANSPORTATION SYF010a0
LOCAL AGENCY PROGRAM AGREEMENT PfOO1L1ONr

rano
Pwrr

EXHIBITL

LANDSCAPE MAINTENANCE AGREEMENT LMA

Paragraph 1373is expanded by the following

The Deparbnent and the Agency agree as follows

1 Until such time es the project is removed from the project highway pursuant to paragraphs 3 and 5ofthis LMA
the Agency shall at all times maintain the project in a reasonable manrier and with due care in accordance with all
applicable Deparbnent guidelines standards and procedures hereinafter called Project Standards Specficaly the
Agency agrees to

s Properly water and fertrllze all plants ke@ging them as freeaspracticeble from disease and harmful
insects

b Properly mulch plant beds

c Keep the premises free of weeds

d Mow andorcut the grass to the proper length

e Propedy prune all paants which responsibility inGudes removing dead or diseased parts of plants
andor pruning such parts thereof which present avisual hazard for those using the roadway and

f Remove or replace dead or diseased plants in their entirety or remove or replace those plants that fall
below original Project Standards

The Agency agrees to repair remove of replace at its own expense ail or part of the project that falls bekwu

Project Standards caused by the Agencys failure to maintain the same in accordance with the provisions ofthis LMA In
the event any part or parts ofthe project including plants has to be removed and replaced for whatever reason then they
shall be replaced by parts of the same grade size and specification as provided in the original plans for the project
Furthermore the Agency agrees to keep litter removed from the project Highway

2 Maintenance of the project shell be subject to periodic inspections by the Department Inihe event that any of
the aforementioned responsibilities are not carried out or are otherwise determined by the Department to not be in

corformance wRh the applicable Project Standards the Department in addition to its dght ofterninatfon under paragraph
4a may at gs option perform any necessary maintenance without the need of any prior nobce and charge the cost

thereof to the Agency

3 It is understood between the parties hereto that any portion of or the entire project may be removed relocated
or adjusted at any time in the future as determined to be necessary by the Department in order that the adjacent state

road be widened altered or otherwise changed to meet with the future criteria or planning of the Department The Agency
shallbagiven notice regarding such removal relocation or adjustment and shell ba allowed 60 days to remove ell or part
of the project at Rs own cost The Ilgency willownthat part of the projedftremoved After the60dayremovalperlbd
the Department vrr71 become the owner of the unresolved portion of the project and the Department then may remove

relowteoradjusttheprojerasitdeems best with the Agencybeiagrespansrblefoctheeesfinaurredforttte removal of

the project

4 ThisIMA may be terminated underany one ofthe following conditions

a By the Department if the Agency fails to perform its duties underthis LMA folowing 15 days written

notice or

b By either party following60calendardayswdften notice
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SKETCH OF DESCRIPTION OF
NOT A SURVEY

Lots 9 through 12 inclusive less and except that part taken by Department of Transportation in Official Records Book

3090Page 554 and all of Lots 20 through 23 inclusive Block 23 CORRECTED PLAT OF FIRST ADDITION TO J
Y DETWILER SUBDIVISION according to the plat thereof as recorded in Map Book 7 Page 65 ofthe Public Records
of Volusia County Florida

REPORT
1 Description prepared by the undersigned at the request of the client
2 Subject to restrictions reservations limitations easements and rights of way if any appearing of record
3 This sketch of description and report prepared without the benefit of an abstract and no UUe work has been performed or

provided to this surveyor
4 This sketch of description and report is subject to any facts that may be disclosed by a full and accurate Utle search
5 The location of any subsurface foundations improvements features or utilities which may or may not exist and which may or

may not violate deed or easement lines are not determined or addressed by this survey
6 Dimensions indicated hereon are in USstandard feet and decimals thereof unless otherwise noted
7 Th1s sketch is not an actual Boundary Survey
8 Additions ordeletions to this survey map or report by other than the signing party or parties is prohibited without written consent

ofthe signing party or parties per FAC Rule5J170513b6
9 The survey map and report or copies thereof are not valid without the signature and the original raised seal of a Florida

licensed surveyor and mapper
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I hereby certify that this sketch of description of the subject property is true and correct to the best of my knowledge information and
belief as prepared under my supervision on the dates shown thereon I further certify that this sketch of description meets the
minimum technical standards set forth in FAC Rule 5J17 adopted by the Florida Board of Professional Surveyors and Mappers
pursuant to Fbrida Statutes Ch 472027 subject to the qualficetions noted hereon

Signed 1 0 ls Seal

Jeffrey W Cory
Professional Surveyor and Mapper License Number 4139

Daniel W Cory Surveyor LLC FILE 2035
Certificate ofAuthorization Number LB 7883 Work Order1303003
300 Canal Street Lots912 82023Block 23

New Smyma Beach Florida 32168 DETWILERSSUB

386 4279575 City of New Smyma Beach
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File Number 781 Page 1 of 1

Date03212013 AGENDA ITEM Item 12

Ordinance X Resolution Budget Resolution Other

Department Leadership
Division Leadership

subject Resolution establishing policy for delegation of authority to establish or enlarge
community redevelopment areas

Rhonda Orr Legal County Managers Office

Director Financial and

Administrative Services Daniel D Eckert Charlene Weaver CPA

jC
County Attorney Director

artmentLe al De

CFO

anagerputy County MDeg p

l
l

Approved as to Form

and Legality

Council Action

Modification

Account NumbersNA

Total Item Budget NA

Staff Contacts Phone Ext

Daniel D Eckert 386 736 5950 15950

SummarylHighlights
Attached is a resolution amending and restating policy for delegation of authority for new and

modified or expanded community redevelopment areas and repealing Resolution 201020

Recommended Motion Approval

Nan BuGgel 1

121
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1 RESOLUTION 2013

2

3 A RESOLUTION OF THE COUNTY COUNCIL OF

4 VOLUSIA COUNTY FLORIDA AMENDING AND

5 RESTATING POLICY FOR FUTURE DELEGATION

6 OR AMENDMENT OF EXISTING DELEGATION OF

7 THE EXERCISE OF THE POWERS OF THE

8 COMMUNITY REDEVELOPMENT ACT OF 1969

9 CHAPTER 163 PART III FLORIDA STATUTES
10 PROVIDING AN EFFECTIVE DATE

11

12 WHEREAS the Community Redevelopment Act of 1969 the Act

13 provides at Section 163410 Florida Statutes that the county council shall

14 exercise exclusively the powers conferred by the Act throughout the county and

15 WHEREAS Section 163410 Florida Statutes authorizes the county

16 council in its discretion to delegate in whole or part the exercise of such powers

17 to governing bodies of municipalities and

18 WHEREAS the county council finds that it is in the public interest to

19 amend and restate policy for future delegation and amendment of existing

20 delegations of the exercise of the powers of the Act and

21 WHEREAS the county council does not waive or restrict its authority to

22 make revisions to or exceptions from such policy or to revoke or modify a

23 delegation of authority

24

25 NOW THEREFORE BE IT RESOLVED BY THE COUNTY COUNCIL OF

26 THE COUNTY OF VOLUSIA FLORIDA IN OPEN MEETING AT COUNCIL

27 CHAMBERS IN THE CITY OF DELAND FLORIDA THIS 21st DAY OF MARCH
28 2013 AS FOLLOWS

29

30 SECTION 1 The recitations set forth in the preamble above are hereby

31 adopted as part of this Resolution

32 SECTION 2 The county council shall exercise its community

33 redevelopment authority so as to achieve measurable return on public

1

122
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1 investment and preserve the soundness of the county general fund A city

2 request for a delegation of authority or an amendment of existing delegation of

3 authority for establishment or enlargement of a community redevelopment area

4 normally shall be granted only if the aggregate assessed taxable values of the

5 proposed community redevelopment area have declined or stagnated in

6 significantly greater measure than the county generally or than comparably

7 developed portions of the county The county council shall seek statistical

8 analysis by the property appraiser to assist in making such judgment A city

9 request for delegation of authority never shall be deemed to have been granted

10 without county council action because of the passage of time or for any other

11 reason

12 SECTION 3 A future delegation of powers under the Act shall

13 1 direct that both the community redevelopment agency

14 and the county council must approve the community redevelopment

15 plan and any amendments thereto and that the ordinance

16 establishing the redevelopment trust fund be effective only after

17 county council approval of the plan

18 2 mandate the community redevelopment plan include

19 a capital improvement program based on measurable district goals

20 for return on investment

21 3 require updates of the community redevelopment plan

22 at least every five years

23 4 limit the increment payment by the county to no more

24 than twenty years from only the general fund to a multiplier which

25 is the lower of the citys or countys millage rate and to a base

2

123
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1 adjusted each year by the percentage difference from the prior year

2 in the taxable value of the real property assessment roll for the

3 county at large

4 5 excuse increment payments from any independent

5 and dependent districts and from any voter approved millage

6 regardless of whether bonds have been secured by such millage

7 6 limit allowable administrative and noncapital costs to

8 an amount equal to no more than 5 of the annual increment

9 revenue payment of the city

10 7 restrict the use of county contribution to the trust fund

11 to specified capital projects in the community redevelopment plan

12 which shall not include utility projects other than stormwater

13 8 require county council approval for any community

14 redevelopment agency debt or multiyear contractual obligation

15 and

16 9 obligate the community redevelopment agency to

17 submit its annual budget for county council approval and annual

18 reports of agency plan implementation and goal achievements for

19 county council review and evaluation

20 SECTION 4 A modified or expanded delegation of authority may

21 1 include any provision set forth above

The county council in its sole discretion may elect for up to five years to pay an increment

computed from the initial base despite the annual base adjustment Illustrations of the base

adjustment are attached as Exhibits A1andA2The illustrations utilize an assessment of

56000 millage rate

3

124
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1 2 establish different trust fund contributions for the area

2 of an expansion and

3 3 stipulate separate terms and different trust fund

4 contributions for the period of extension

5 SECTION 5 Notwithstanding any policy statement herein to the

6 contrary the county council retains discretion unlimited by this resolution for the

7 exercise of its community redevelopment powers as it may determine to be in the

8 public interest

SECTION 6 This Resolution shall take effect immediately upon adoption

9

10

11

12

13

14

15
16

17

18

19

20

21

22
23

24
25

26
27

28

29

30

31

32

33

34

Resolution 201020is hereby repealed

DONE AND ORDERED IN OPEN MEETING

COUNTY COUNCIL
VOLUSIA COUNTY FLORIDA

By
Jason P Davis

County Chair

ATTEST

sy
James T Dinneen

County Manager

4

125
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EXHIBIT A1

Formula Applied Year 1 Forward
Formula A

County value

Change
CRA Base Year

Year 1 30
Year 2 25
Year 3 30h

Year 4 30
Year 5 30

Year 6 30
Vear 7 40

Year 8 40

Year 9 40k

Year 10 40

CRA Taxable

vawe

200000000

220000000
226600000

217536000
228412800

242117568
244538744

254320293

267036308
280388124

294407530

CRA

change

1006
30k

40h
50h

60h

10
40k

50

50h

50

County Rate CRA CRA

Change Increment Payment

206000000 14000000 5 74480

211150000 15450000 5 82194

204815500 12720500 5 67673

210959965 17452835 s 92849

217288764 24828804 5 132089

223807427 20731317 5110291

232759724 21560569 5114702
242070113 24966195 5132820

251752917 28635206 152339

261823034 32584496 S 173350

County
Retention

6000000
11150000

4815500

10959965

17288764
23807427

32759724
42070113

51752917
61823034

County
Retains

S 31920
5 59318

S 25618

5 58307
S 91976
126656

5174282
5223873

5275326
5328899

5

126
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EXHIBIT A2

Formula t3

County Value

Jo Change
CRA t3ase Year
Year t 30
Year 2 25

Year 3 300

Year 4 30

Year 5 30

Year 6 300
Year 7 40

Year 8 40to
Year 9 400

Year 10 40

County County
Retention Retains

s

5
S

S

5
23807427 5126656
32759724 S 174282
42070113 5223813

51752917 5275326
61823034 328899

6

127

12 781 Resolution establishing policy for delegation of authority to establish or enlarge community redevelopment areas 127

CRA Taxable
Value

200000000
zzooaoooo
226600000

217536000
228412800

242117568
244538744
254320293
267036308
280388124

294407530

Formula Applied Year 6 Forward

CRA
lo

change

oa

30
40

50fo

60
10

40l0

500
50

50l0

County Rate CRA CRA

Change Increment Payment

20oooboo s 1asaoo

26600000 S 141512
17536000 S 93292
28412800 S 151156

42117568 5224065

223807427 20731317 S 110291

232759724 21560569 5114702
242070113 24966195 S 132820

25t7529i7 2635206 5152339

261823034 32584496 S 173350
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Brangaccio Pam

From Alison Stettner astettner@ourorangecitycom
Sent Monday March 11 2013425 PM

To Otte Tony arringtond pleusm ttbarlow@CITYOFEDGEWATERORGBrangaccio Pam

Cc Jamie Croteau

Subject CRA Issues

Attachments Orange City ImpactpdfOrange City Community Redevelopment PlanAnticipatedlRpdf
Scenariolpdf

Good Afternoon

Please find attached a summary the potential impacts to Orange Citys increment including the original increment

revenue from the Redevelopment Plan and the increment revenue scenario based on the Countysproposal

Please feel free to contact mewith any questions

Thanks

Alison C Stettner

Development Services Director

City of Orange City
205 East Graves Avenue

Orange City Florida 32763

P3867755418
F 386 7755420

astettner@ouroranRecitvcom

Visit us online athttowwwouroranaecitycom

CONFIDENTIALITY NOTICE Please note that Florida has a very broad public records law Most written communications to or

from State officials regarding City business are public records available to the public and media upon request Youramail

communications may be subject to public disclosure Thisamail message including any attachments is for the sole use of the intended

recipients and may contain confidential and privileged information Any unauthorized review use disclosure or distribution is

prohibited Ifyou are no the intended recipient contact the sender by replyamailand destroy all copies ofthe original message

PUBLIC RECORDS NOTICE The City of Orange City is governed by the State of Florida public records law This means that the

information we receive online including youramail address might be disclosed to any person makinga public records request Ifyou

have any question about the Florida public records law refer to Chapter 119 Florida Statutes Under Florida lawamail addresses are

public records Ifyou do not want youramail address released in response to apublicrecords request do not send electronic mail to

this entity Instead contact this office by phone or in writing
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Impact of Proposed Changes

Under Orange Cirys currently submitted Plan the County contribution would only be a total of
24Million in 20 Years or 122000annually
The Citys Plan anticipated 40 years of revenue which would have only totaled l0 Million

Increment Revenue from the County for the entire period
Under proposed changes the County contribution would be a total of162937 for 20 years
Insufficient to fund any capital project that would return an added value to allow future

contributions

Changes render a CRA ineffective especially for redevelopment They may be somewhat

effective for vacant land

Orange Citys Need

Second lowest median household income in the County 30110 City 46311County
2010
Has the lowest Median value of owneroccupied housing units 2007201I of84500 Volusia
County is172100US Census
203 ofthe population below the poverty 4 most in the County Volusia County 15 US
Census
6 Highest total millage rate in Volusia County
Redevelopment Plan was based on County Resolutions and was a Capital Based Plan with

extensive public and County involvement

Anticipated County Contributions

Year Submitted m

Redevelopment Plan
CountysProposed

Changes

10 Years 474908 162937

20 Years 2466610 162937

30 Years 5927260 162937

40 Years 10064620 162937
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pR1 OQr

March 15 2013

Mr Jason Davis Chainnan

Mrs 3oyce Cusack Vice Chair
Mr Joshua Wagner
Mr Doug Daniels

County ofVolusia

123 W Indiana Avenue

Deland f132720

The Athens ofFlorida

wvnvdelandoig

Mr Pat Patterson
Ms Deborah Denys
Ms Patricia Northey

Re Febtuary 28th Recommendation on County Redevelopment Agencies CRAB

Via hand delivery andamail copy

Deaz Members of the Volusia County Council

The City ofDeland has enjoyed a long standing good working relationship with

the County Comrcil and your staff We view our two CRAB as partnerships with you
The Spring Hill CRA as ajoint CRA the first ofits kind in the State of Florida is

certainly a partnership Partnerships succeed because the partners work together and

share common goals vision values and objectives As to CRAB we both want to

eliminate blight improve quality of life and create economic opportunity to improve our

city and county

I respectfully request and urge the County Council prior to taking any action on a

resolution implementing the tweaked recommendations presented by your staff at the

February 28 2013 meeting to give the City ofDeLatid and all other cities ample

opportunity to discuss those recommendations with you Ido not think that the February
28 recommendations have been fully vetted with you by your cities I believe that should

occur before you snake what I would characterize as a major policy change and apolicy
change that in my opinion significantly impairs the value of CRAB as an effective

redevelopment tool

I appreciate that Mr Dimieen met with the city managers on this topic and that

dialogue should continue to see if some areas of concern can be resolved vnong our

professional staffs I know Mr Yarbrough on behalf of the city managers has sent a letter

to Mr Dinneen with suggested changes Additionally I suggest that at a time after

further manager meetings that the County Council hold a workshop with all the Mayors

or other designee ofa city so you can heaz from city policy makers their respective
concerns about the various recommendations Below Iwill mention a few but not all
ofmy personal concerns or thoughts

CityfIeLand
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I attended your Februazy 28 2013 meeting and listened to the staff presentation aid

Council discussion regarding establishing new policies for CRAB Some concerns were

immediately apparent to me As I have reflected on the recorrunendations more issues concerns

azid questions have come to mind

First there has been no discussion or consideration of the extra territorial value ofa

CRA All ofthe focus has been internal that is what value has a CRA added within its

Uoundazies I believe that CRAB add real and intrinsic value outside their boundaries While 1

recognize that statement cannot be empirically quantified I believe it is absolutely true and

impacts the Countysgeneral growth rate used in the proposed formula

For example one of the most often cited reasons for people moving to the Deland area is

our downtown which is a CRA How many ttew homes were constructed in VictoriaIatk or

unincorporated areas around Deland by people who moved here because of downtown If om

downtovat were in its pre CRA condition those attracted by our downtown may have built

homes outside ofVolusia County

Before Frontier Communications selected space outside of our downtown for a Deland

call center they visited Deland Frontier told us that our downtown was one of the reasons they
choose Deland If downtown were in its pre CRA condition would Frontier have selected

Deland who knows My point is there has been no discussion about or consideration ofa

CRAseconomic impact outside its boundary and howthat should be considered in this

discussion Blighted areas aze certainly detractors and inhibitors to business prospects and new

residents selecting a community evenmore so to asmaller city

Two other items of concern that I will mention The first is the formula that adjusts the

countys TIFpannent to the base property value adjusted by the county wide property value

growth rate Typically blighted areas will not increase at the same overall growth rate as the rest

ofthe county My experience in our downtown CRA has been that it took multiple years to build

momentum for noticeable improvement

Use ofai adjustable base rate poses many questions including whether a sufficient and

steady revenue stream can be generated from the Countysportion using this formula to satisfy
bonding requirements Further values do not generally change uniformly throughout our county

and the impact of new construction on general growth may skew the numbers I believe any

such growth compazison will have unintended consequences and create inequities Further
existing caps on assessed values and any new like legislation that will further limit growth will

affect the values so that the potential increment may be very small

Requiring use of this formula may limit CRA funds to such minimal levels that novork

of any meaningful value adding nature can be accomplished within aCRA Before this formula

or any other formula is adopted I think it should be analyzed to test its impacts on the funding
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stream using the history of existing CRAs both pre acid post assessment caps If that is done 1

believe you will conclude the proposed formula should be eliminated or substantially changed

My next concern is that the recommendations establish aset of one size fits all rules for

geographical areas in a CRA that tray greatly vary in our county Existing CRAB run the gamut
from the low and very low income single family residential areas of Spring Hill to the ocean

side Main Street commercial tourist areas in Daytona Beach Future CRAs will likely also

greatly vary

If the proposed recommendations were applied to Spring Hill or a similar area many

needed improvements and stated plan goals could not be achieved TIF funds could not be used

for utility connections or for community policing efforts in high crime areas Limiting use of

CRA funds to5of the city TIF revenue does not recognize that as capital improvements age a

larger portion of the revenue will be needed to maintain capital projects constructed with TIF

funds These examples highlight the need to address CRAB on a case by case basis

I know that the Council has concerns about some uses of CRA revenues by some CRAB

and I believe these concerns should be identified clearly in your policy change and then each

concern should be specifically addressed on a case by case basis during your CRA plan approval
process The February 28 recommendations do not provide the flexibility needed to make sound

decisions for unique geographical azeas and changing times

Your cities can provide many good ideas on appropriate policies to address concerts

regarding CRAB that provide greater flexibility We recognize and understand that the Council

wants to set limits on potential CRA revenue from the County in order to provide for its general
fund services We understand as your cities also face revenue concerns in our general funds

DeLattd believes CRAs are a useful and effective tool for eliminating blight and achieving
prosperity in geographic azeas in need of redevelopment Detand attd I believe other cities

understand the need For balance and would appreciate the opportunity for additional dialogue on

these items before new policies are adopted

Thank you for your consideration ofmy letter and I sincerely hope that you will initiate a

process for more discussion on CRAB among city attd county policy makers

Siincerely
Robert F Apgar Mayor
City ofDeland

cc Deland City Commission
Michael Pleus

Jim Dinneen

City Mayors
City Managers

RFArc
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City of New Smyrna Beach

US1 CRA Community Meefing

March 5 2013

RECEIVED

OFFICE OF THE CITY CLERK

DATE 3 I S aD 13

The City of New Smyrna Beach is preparing an analysis for a new

community redevelopment district The City would like your input as a

business resident andor community stakeholder who may benefit from
the district

A new district will benefit all of us especially the property owners in the
new district both residents and business owners said Tony Otte New

Smyrna Beach Community Redevelopment Agency CRA director Those
stakeholders should be involved in this process as we prepare to request
the new district from Volusia County Government

The proposed CRA includes US 1 from just north of the City airport to the
southern limits parts of the Historic Westside Community the Canal Street
Historic District a portion of SR 44 to include the former KMart building and

contiguous residential areas

Please provide us your comments below on whatyou like within the district
what you would like to see changed or a program that would be
beneficial to the community

Comments

Seepflaclle 21ter From

11Page

Nluseury
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BLACK HERITAGE11LiSEiIRi
314 N IDass Street

New Smyrna IBeach Florida 32168

386 4781934
Ended and operated h7 the Black HeeLage Festival of New Sm7ma Beach Inn

A 501013 Organization FRN 543436288

City of New Smyrna Beach

210 Sams Avenue
New Smyrna Beach FL 32168

TO Mr Adam Barringer Mayor
Members of the City Commission

Mr Tony Otte Chairman Community Redevelopment Agency

RE Comments to be Included in the Analysis for a New Community Redevelopment
District as per CRA Community Meeting of March 5 2013

COMMENTS On Wednesday March 13 the Board of Directors of the Mary S Harrell
Black Heritage Museum directed us to provide these comments to the City of
New Smyrna Beach and to the Chairman of the CRA

As part of the Historic Westside Community we ask that the CRA District

be extended west to include at least both sides of Duss Street This
extension would then include Pettis Park the Mary S Harrell Black

Heritage Museum and the Heritage House

2 We further request that the Loop Bus route be extended to Duss Street

so that it would include the Museum Heritage House and Pettis Park

Sincerely

Rev Lorenzo Laws Mr Jimmy Harrell

President Board of Directors Assistant Executive Director
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Proposed Community Redevelopment Agency CRA Area

The CRA currently in place in New Smyrna Beach is ending in 2015 but

there continues to be areas of our City that suffer from blighted conditions

A new CRA is being proposed that will address blight in an area that

includes most of US 1 in the City limits the NSB Airport the Historic

Westside the Canal St area North Causeway and 180 acres of the

Federal East Coast Railway Company FECR property Beachside

properties that are in the current CRA will not be included in the proposed
CRA Please click on the attached map to see the outline of the proposed
CRA area

Two of the indicators of blight are code enforcement activity and crime In

the last three years the proposed CRA area has had 32 of our Citys code

enforcement dept activity but is less than 10 of the land area of the

City In 2012 the proposed area generated 58 of police activity

In 2010 the County Council approved several resolutions regarding CRAB

The City of NSB is committed to working with the County in compliance
with those resolutions which include

limiting the contribution by the county to a millage rate that does not

exceed the millage rate used by the city to calculate its tax increment

contribution

restricting the use of County contributions to a specific project or

projects or expenditures as defined in the plan and

working to determine available incentives for specific goals such as

job generation and other economic development achievements

For additional information please contact the CRA office at 4242265
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City of South Daytona
Office of the City Manager
iosc OfScf Box 274960 South Daytona FL 32121 3803223010 FAX 38613223008

March 14 2013

Mr Jim Dinneen County Manager

County of Volusia

Thomas C Kelly Administration Center

123 W Indiana Avenue

Deland Florida 32720

Subject CRA Policy Recommendations

Dear Mirlneen

On behalf of all the city managers and support staff who attended the meeting on March 7

2013 I would like to thank you and your staff members for taking the time out of your schedule

to attend the meeting and to listen to our concerns

As the Chair of the Volusia ManagersAssociation I have been asked to assemble input and
articulate advice based on experience as to what could work to assure the community
redevelopment areas achieve elimination of blight in the geographical areas for which they are

created During our meeting you agreed to address many of the concerns expressed by city
representatives Some of these were very simple such as agreeing to clarify the definition of

utilities while others were more complicated such as the need to create or expand a definition
of return on investment so that it can measure a reduction in blight rather than only
increases in ad valorem tax dollars to taxing authorities

We were troubled with the County formula in that the tax increment value would be adjusted
by the difference between the change in value to the CRA area and the average change in

property values Countywide These concerns include but are not limited to new and proposed
legislation that will limit growth of the base value the timing of when the County increment

would start the duration of the County contribution and whether sufficient and steady
revenue could be generated using this formula to satisfy bonding requirements Several city
managers have indicated to me a willingness to discuss other ways of addressing the Countys
desire to limit CRA contributions

During the city managers meeting you claimed that the property value appreciation in the

CRAB was about the same as the Countys property value appreciation This appears to be the

Continuing Commitment to Excellence
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basis from which you argue that the CRAB are not really working and the CRAB are only
receiving the increment revenue from the property value appreciation that was going tooccur

with or without the CRAs Although we received the Countys taxable value spreadsheet
yesterday we have prepared our own calculations which question the Countys assertion

We have analyzed the data for 2003 2012 as this was as far back as the Property Appraisers
records are available online During this period of time the property values in the

unincorporated areas of the County appreciated 843 in the cties 1020and in the CRAB

17669 During this SO year period 8016of all appreciation Countywide occurred in

municipalities and 6933of the total appreciation in the municipalities occurred within CRAB

Furthermore in the last year8731ofnew construction value occurred in municipalities

This is a logical result given the limitations on increasing assessed values in properties located

outside CRAB such as Save Our Homes in municipalities and agriculturalenvironmentally
sensitive property in the unincorporated areas of the County Nevertheless property values in

CRAB appreciate at a much higher rate than other property in the County We will never know

whether this appreciation would have occurred without the CRAs

It is important that the County appreciate that the driving force behind property value

appreciation is not the County but the municipalities and the main source of appreciation in

the municipalities are in the CRAB Is it really prudent for the County to restrict the ability of

municipalities to operate CRAB when CRAB are the best if not only economic redevelopment
tool available to municipalties

The County wants to limit administrative expenses incurred by CRAB so that no County
contribution and only 5of the Citys contribution are used to fund administrative expenses

This is unrealistic as it is necessary to have the proper administration of a CRA The County
obviously agrees that administration is necessary for a successful economic development plan
as the County currently employees 12full time employees in the Economic Development
Department

The cities present at the meeting asked for some additional time to both consider your

proposition and to discuss this proposition with members who had to leave the meeting
Representatives from several cities met on March 31 2013 and agreed that they could not

support the formula for County increment financing as put forth at the February28meeting
and later discussed on March 7 They would however welcome a conversation about other

ahernatives to limit County financial obligations In keeping with your request that cities
forward their concerns and recommendations for the County Council I am attaching comments

that many of the cities present at the March 7 2013 meeting have developed Addressing
these concerns makes sense regardless ofones position on the Countys financial increment
formula and it is my hope that you will address these concerns with any resolution that you

bring forward for County Councils consideration I look forward to receiving notice and
information about the next step in this process
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The cities would greatly appreciate an opportunity to comment upon any proposed
resolution for new and existing CRAB requesting that no final action be taken at the March 21

County Council meeting

We are hopeful that by working together we can find ways to address the blighting influences
in our communities and develop vibrant communities for our residents workers and visitors

Such action would benefit alf of Volusia County

Sincerely Yours

cct

Joseph Yarbrough

City Manager
City of South Daytona

C City Managers
Attachment
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Attachment 1

City Managers Suggested Edits for New CRA PolicyResolution

It is our request that no additional amendments be considered and that the County Council adhere to

the existing Resolution 201020adopted on February 18 2010 If the County Council wishes to move

forward with additional regulations similar to those presented at the February 28 2013 meeting it is

hoped that the comments below will be considered and that CRA plans be approved with latitude to

support initiatives to address local conditions We hope that no final action will be taken on this issue at

the March 21 2013 County Council meeting

Recommendation Summary taken from County Staff Recommendations February 28 2013

1 Blight finding will includes a review of property
values over the pHor 5 years The review shall take into account surroundine property value

appreciationdecline to determine level ofbiieht in the proposed CRA

2 The Property Appraiser will provide dataananalysis to the County Council
and the cities for purposes of their own analysis A city may provide an analysis completed by

ciristaffconsultant for consideration

3 County Council approves the CRA Plan as adopted amended and updated IJt is determined
that the proposed Plan has comoetine county policy eoals and plans for the public funds the

county would be required to deposit to the community redevelopment trust fund the eovernine
body of the Counri and the eovernine body of the municioaliri that created the community
redevelopment aeencv shall schedule a joint hearine within 45 days and it shall becochaired by
the chair of the eovernine body of the Counri and the mayorofthe municioaliri with the

agenda set by the chair of the eovernine body of the County at which the competine polity eoals

for the public funds shall be discussed Anv additional amendments to the Plan or expansions to
the redevelopment district shall also be transmitted to the County for administrative review to

determine if the Counri has competine policy eoals and plans for the public funds the County
would be repuired to deposit to the community redevelopment trust funds

Furtherexplanation At present time the County only approves the initial CRA Plan Language
should be devebped that allows municipalities to incur project related debt in accordance with

specific guidelines included In the CRA Plans approved by the County These guidelines would
establish a predictable process that encourages business investment in the redevelopment
areas without creating a bureaucrety of time consuming redundant approvals

4 The CRA Plan will define goals and measures for determinine success

based on the criteria used to determine blieht It is anticipated that these could include trends
for individual and aeereeate property valuations revenues for sales tax and sastax visitor
bed taxes commercial property and residential occupancy rates code enforcement data
market lease rates sales price and closed sale price data buildine permit data owner and
tenant Investment data curb appeal survey data tenant mix and pualiridata survey data on

upkeep and cleanliness tourism experience surveydata dependine on data availability and local
conditions
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5 CRA will be for a ten 20 year term and can be

extended at theCountysdiscretion The CRA may in the process of incurrine debt or fulfilline

the terms of a redevelopment incentive packageoroiect be permitted to extend its term to a

Lotal of 25 vears see 7ti11

6 The base year for the CRA will be set atthe assessment fallowing the County Council approval of

the delegation

7 The CRA will submit an annual plan re ort with associated budget project status as outlined in

the CRA Plan and Changes in property values

8 The County contribution will be for capital only Capital is defined as any expenditure for the

construction of an improvement on public orocerri debt service woitaloutlay and the

maintenance of such facilities constructed withCRA funds

g Utility oroiects shall be allowed if they are

directly related to capacity for a laree redevelopment oroiect andor streetswoe orolect

included in 8 Sabovel

10 Noncapital and administrative expenses are limited to Softhectty wntribution or as agreed

to by the County Council or as provided for in the CRA Plan Noncapital and administrative

expenses shall be provided far in the CRA Plan The City shall deade the use of city funded

exaenditures for thevears when there is no Counri increment revenue and there shall be no

additional reoortine requirements in addition to state lawfor the vears that there is no County

increme

il Municipal CRAdebt approval will be in accordance with

euidelines described in the adopted CRA Plan After five vears the CRA may incur debt with a 20

vearterm

12 County eentributiew will identiri the taxine authorities which shall be

contributors

13 The increment calculation will be based on the increase in CRA property value greater than the

base value adjusted for general growth after the first ten vears A definition of eeneral erowth

will reflee local conditions and be included in the approved CRA Plan

Note If the primary concern is County revenue stabilization in the future then the County may

rather than use the growth fund formula set a ceiling on County contributions or define sealed

monetary thresholds eg 95oftax incrementshare up to 1 million 75 up to Z million

until the sunset date

Further explanation Consider the impact of proposed changes to Orange City Under the

proposed changes the County contribution would be a total of 162937 for 20 years versus

under the current rules the County contribution would total 24 Million 122000 annually
over 20 years The proposed rule change would render a CRA ineffective for redevelopment and

increment funding would be insufficient to fund any capital project The lowest income areas of

the CityCRAB success should not be based on property valuation alone li that is the only
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determining factor than the general growth adjustment shall not apply to the area of the

CityCRA where inwme property values are in the bottom third of theCounty

Note As an alternative to numbers 9 10 and 13 propose There shall be no restrictions on city
contributions no restrictions on TIF calculations except as follows if there is a project with a

third party in excess of 10 million the CityCRA and the taxing authorities will negotiate the

distribution ofthe TIF revenue
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Volusia County V E D

FLORIDA
MAR 1 3

County Manager
City Manager

JASON P DAMS Mareh 8 2013
COUNTY CNAR

JOYCE CUSACK

ViceChan
ATLARGE Ms Pam Brangaccio City Manager
PAT PATTERSON City ofNew Smyrna Beach
DISTRICr i

210 Sams Avenue

DIOSTRICT2WAGNER New Smyrna Beach FL 321689985

DEBORAH DELAYS
DISTRICT 3

DOUG DANIELS Re Consolidated Fire Records Management System
DisrRlcra

PATRICIA NORTHEY

DISTRICT 5
Dear Ms Brangaccio

JAMEST DINNEEN
COUNTY MANAGER

Your city and the County made a mutual commitment in 2011 to a consolidated

system supporting dispatch services and records management for all fire and police
departments With regard to fire records management it was agreed that the

consolidated system would utilize the Firehouse software from ACS since it is

presently used by a majority of fire departments in the county

As part ofthe mutual commitment to a consolidated system the County agreed to

fund the core components of the system including the costs associated with the

annual maintenance and future upgrades To uphold this obligation the County is

upgrading to the newest version of the Firehouse software This version is

currently in general release and offers numerous enhancements while retaining the

same core functionality contained in previous versions t is merely an update to a

proven solution already used by eight fire departments in Volusia County

To accommodate a consolidated Firehouse system capable of supporting all cities
the County has negotiated at length with the vendor to include the following core

components in the upgrade

123 West Indiana Avenue Room 301 Deland FL 327204612

Tel386740rJolut69437020
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EBVED
March 8 2013

Page Two

FHNetCore with Web Site License

Incident Reporting Fire EMS Site License

StaffActivities Site License

Staff Scheduling Site License

Training Site License

Occupancy Management Site License

Inventory Equipment PPE Site License

Apparatus Equipment Site License

Hydrant Tracking Site License

CAD Monitor One per agency

Mobile ResponsewNavigation Site License

Iv1AR 1 3

IVlanager

The vendor offers some additional optional components eg iPad software analytics etc that aze not

required to provide core functionality and they will not be funded by the County Each agency has the

discretion to evaluate and negotiate with the vendor directly for optional noncore components Ifan

agency wishes to purchase an optional component we recommend using the savings realized through
the Countysabsorption of the cost for core components

The migration of your citys fire department to the consolidated Firehouse system is a large project that

will require a great deal of coordination to implement The County has identified funding for this

system but these funds cannot be encumbered indefinitely In order to provide sufficient time to

complete implementation this fiscal year the County needs to receive your renewed commitment to the

system before April 1 2013

V

Ben F Johnson

Sheriff

c Mary Anne Connors Deputy County Manager
George Recktenwald Public Protection Director

Mike Coffin VCSO Chief Deputy

123 West Indiana Avenue Room 301 Deland FL 327204612
Te13867405133 FAX3869437020
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Winkler Sandy

From Brangaccio Pam
Sent Thursday March 14 2013247 PM
To Winkler Sandy
Subject Fwd Patrol Cars

Claudia add to march 26th CM report document

Sent from my iPad

Begin forwarded message

From Resheidat KhalidkresheidatCcitvofnsbcom

Date March 14 2013 110705AM EDT

70 Hendrickson Brenda BHendricksonCacityofnsbcomBrouillette Mike

mbrouillette@citvofnsbcom
Cc Brangaccio Pam pbranaaccio@citvofnsbcom

Subject RE Patrol Cars

Thanks Brenda

From Hendrickson Brenda

Sent Thursday March 14 2013 946AM

To Brouillette Mike

Cc Resheidat Khalid

Subject Patrol Cars

Timeline for new patrol cars

Bid Opening Date 200pm Wednesday April 3
Commission approval April 23 Recommendation for bid award and purchase approval ofSole Source

Vendor Watchguard Video for Camera Systems
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Winkler Sandy

From Brangaccio Pam

Sent Monday March 18 2013252PM
To Winkler Sandy
Subject DONE FW City of New Smyma Beach and Mr Jacobs Compliance Assistance Offer Site

336315 FL Dept of Environmental Protection

Attachments New Smyrna Beach and JacobsCAOERP130232pdf

Can U print out the attached for me

From Festa DaunmailtoDaunFestaColdepstateflus1On Behalf Of DEPCD
Sent Thursday March 14 2013 148 PM

To Brangaccio Pam

Cc Resheidat Khalid Beard Hal Davila Sirena

Subject City of New Smyrna Beach and Mr Jacobs Compliance Assistance Offer Site 336315 FL Dept of

Environmental Protection

Please note that the Central District is now using a singleamail address for incoming and outgoing correspondence
Please send future correspondence to DEPCDCcdeostateflus

Attached is an Adobe Acrobat document from the Central District ofthe Florida Department ofEnvironmental

Protection You must have Adobe Acrobat Reader version 4 or higher in order to successfully view and download the pdf
file A FREE viewer version 5 is available athttpwwwadobecom

This email is an alternative to a hard coav being sent by mail

Please contact me ifyou have any questions

Daun M Festa
Administrative Secretary
Business Resources Program
Florida Department of Environmental Protection

3319 Maguire Boulevard Suite 232
Orlando FL 32803

Email daunfestaadepstateflus
Phone 4078972946
Fax 8504120467

Ifyou have received an authorization from the ERP program please click on the survey link below to provide us

valuable feedback about your experience
DEPTep I DEP Business

Home Page Portal
Additional web resources

ERPOnIinp

PLEASE NOTE Florida has a very broad public records law Electronic communications regarding state business are public records available upon

request Youramailcommunications may therefore be subject to public disclosure
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March 14 2013

FLORIDA DEPARTMENT OF

ENVIRONMENTAL PROTECTION
Central District OfTice

3319 Maguire Boulevard Suite 232

Orlando FL 32803

Ms Brangaccio Manager
City ofNew Smyrna Beach
210 Sams Avenue

New Smyrna Beach FL 32168

pbransaccionacityofnsbcom

AND

Mr Jacobs Property Owner

1801 S Riverside Drive
New Smyrna Beach FL 32168

re Compliance Assistance Offer
Site No 336315

Project no 33567

Dear Ms Brangaccio and Mr Jacobs

Kierscrrll
cuvlatIK

JeunIItcvtlzull

IrcoveltuK

I IIiILSCI ILLl VINYAHU 1K

seClthInli

CAOERP130232

A complaint inspection was conducted along Gabordy canal and a single family residential

property parcel no49173407020251 located at 1801 S Riverside Drive in New Smyrna
Beach on January 24 2013 under the authority of Section 403061 Florida StatutesFS
During this inspection possible violations ofChapter 403 and 373 FS and Chapter 62343
Florida Administrative CodeFAC were observed The purpose ofthis letter is to offer

compliance assistance as ameans ofresolving these matters

Please see the attached inspection report for a full account of Department observations and be

advised this Compliance Assistance Offer is part ofan agency investigation preliminary to

agency action in accordance with Section 120575FSWe request you review the items of

concern noted in the attached inspection report and respond in writing within 15 days of receipt
ofthis Compliance Assistance Offer Your written response should either

I Describe what you have done to resolve the issue see Recommendations for Corrective

Action section ofthe report
2 Provide information that either mitigates the concerns or demonstrates them to be invalid or

3 Arrange for one of our inspectors to visit your property to offer suggested actions to return to

compliance without enforcement

It is the Departments desire that you are able to document compliance or corrective actions

concerning the possible violations identified in the attached inspection report so that this matter

can be closed without enforcement Your failure to respond promptly in writing or byamail
may result in the initiation of formal enforcement proceedings

wurrlep slttlcJ uc
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City ofNew Smyrna Beach Mr John Jacobs
CAOERP130232

Page 2 of2

March I4 2013

Please address your response and any questions to Sirena Davila of the Central District Office at

407 8972958or via amail atSirenaDavilardepstateflusWe look forward to your

cooperation with this matter

Sincerely

Lisa A Kelley Assistant Director

Central District Office

LKdhtrsddf

Enclosure Inspection Report

cc Khalid Resheidat Assistant City Manager kresheidatcdcitvofnsbcom

Hal Beard Maintenance Operations Manager hbeardccityofnsbcom
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