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CITY OF NEW SMYRNA BEACH – DEVELOPMENT SERVICES 

PUD-11-15:  AUTOZONE / SR 44 & WALKER DR. 
MASTER DEVELOPMENT AGREEMENT (MDA) 

FEBRUARY 25, 2016 

 
I. Background 
 

A. Applicant and authorized representative: Glenn D. Storch, 420 South 
Nova Road, Daytona Beach, FL 32114, applicant on behalf of Auto Zone 
LLC (Contract Purchaser) 
 

B. Property Owners: Mary K. Whitehouse, 2248 Grand Ave, Deland FL 
32720; and Doyle Kennedy, 2642 Sunset Dr. New Smyrna Beach, FL 32168 
 

C. Request: Approval of the AutoZone PUD Master Development Agreement 
(MDA) and Conceptual Development Plan (CDP) to accompany an existing 
site zoning of PUD, Planned Unit Development. 

 
D. Site Data:  The subject property is zoned PUD and is in the SR 44 Corridor 

Overlay Zone (COZ),  contains  approximately 2.12 acres, and is generally 
located South of SR-44 and West of South Walker Drive. One of the parcels 
within (owned by Whitehouse) the property is addressed as 124 South 
Walker Drive. A location map is attached as Exhibit A and an aerial photo 
is attached as Exhibit B. 

 
E. TAX ID #: 7343-06-00-0521 and 7343-06-00-0511 (east portion only). 
 

II. Findings  
 

A. The subject property is an approximately 2.12 acre site with an existing 
development within, and an existing City zoning of Planned Unit 
Development (PUD). However, there is no existing Master Development 
Agreement (MDA) in place for the subject property associated with this 
existing PUD zoning. This application seeks to resolve that deficiency by 
providing a MDA for review, approval, and ultimately recording, as a 
guideline and regulatory framework for future development within the 
subject property.  
 

B. A copy of the proposed MDA and Conceptual Development Plan (CDP) is 
attached as Exhibit C. That Exhibit includes various other internal exhibits 
within the proposed MDA, including the CDP, required development criteria, 
and details of proposed conceptual building and sign plans. The applicant 
is proposing to develop the site for a new 7,391 sq. ft. commercial building 
(Auto Zone) with associated parking, retention, and other required site 
improvements, with the proposed conceptual site plan for those 
improvements shown within that Exhibit C as its internal Exhibit B. 

 
C. The proposed MDA and CDP were reviewed by the Plan Review Committee   
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D. (PRC) on December 4, 2015. The applicant then resubmitted a revised 
MDA and CDP on January 8, 2016, which are included within Exhibit C of 
this staff report.  At the time of this report being prepared, not all 
departments have signed on the revised MDA and CDP. 

 
E. In addition, the proposed CDP plan would require City subdivision approval 

due to one of the proposed areas comprising this application being part of 
a larger parent parcel (Volusia County PID # 7343-06-00-0511, the eastern 
portion only). This would occur when the two parcels comprising the subject 
property would change from its current dual owner status to become a 
single parcel under one ownership. The required City subdivision process 
would depend on the number of future lots proposed, but at this time would 
appear to require Minor Subdivision approval only. 

 
F. Along with this pending application, a variance application was previously 

submitted and approved for the subject property by the Planning and Zoning 
Board (as V-4-16, heard and approved January 4, 2016) to allow the front 
yard setback from Walker Drive to be 100’ -135’. That approved variance 
request and dimensions are now included within the proposed MDA. 

 
G. The applicant and owners are proposing to develop in accordance with the 

proposed CDP (MDA Exhibit B) and all other submitted provisions of the 
MDA. The proposed CDP shows one separate stand-alone retail building, 
to be developed in a single phase, with driveway and parking areas and 
stormwater management facilities. The applicant understands, and the 
MDA acknowledges, that this proposed development will be subject to 
future site plan application and review prior to construction, along with 
required permitting through Volusia County and/or FDOT for construction 
affecting their respective rights-of-way. 

 
H. The MDA includes the understanding that the minimum tree preservation 

requirements of both the City LDR and the Volusia County Minimum 
Environmental Standards must be met, unless a specific variance to those 
regulations is obtained, with the current MDA text now specifying that. 

 
Recommendation 
Staff recommends that the Planning and Zoning Board approve a recommendation to 
the City Commission for the requested Planned Unit Development Master Development 
Agreement and Conceptual Development Plan, with the condition that all outstanding staff 
comments be addressed and those remaining Plan Review Committee member 
signatures be obtained, with this to be completed prior to City Commission review 
and approval. 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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Interoffice Memorandum 
City of New Smyrna Beach 

 
To:  New Smyrna Beach Planning and Zoning Board Members   
 
From:  Jeff Gove, AICP, Chief Planner 
 
Subject: WORKSHOP REGARDING ZONING REGULATIONS FOR PUD, 

COZ, & VARIANCES – FEBRUARY 25, 2016    
  
Date:  February 19, 2016 

 
Planning and Zoning Board members, as part of their quarterly workshops, have 
requested that one be scheduled for February 25, 2016, for the Board’s review 
and discussion of zoning regulations for PUD and COZ areas, and recent 
variance requests associated with those regulations.  
 
The Board should be aware that the City Commission has requested a joint 
meeting of the Commission and Planning & Zoning Board be held in the near 
future, with a tentative date of late April 2016, to discuss the very same topics. 
 
Consequently staff believes that it may be premature for the Board to unilaterally 
recommend revisions to these zoning designations, but instead use this workshop 
to concentrate on those topics and issues the Board may wish to bring to the 
Commission for discussion at that imminent joint meeting. 
 
Staff has provided the following information for review by the Board for this 
February workshop meeting: 

o PUD regulations, from City LDR, 
o COZ regulations, from City LDR, and 
o A January 14, 2016 memo from Assistant City Attorney Greg McDole to the 

Board re Variances 
 
The Board should be also be aware of this LDR definition in regard to the PUD 
regulations, as was discussed and requested to be explained at recent Board 
meetings: 

Traditional City Area: The area located approximately east of the Turnbull 
Bay / Turnbull Creek waterway north of State Road 44 and approximately 
east of Mission Road south of State Road 44.   
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PLANNED UNIT DEVELOPMENT  (PUD) 
 

Purpose and Intent 
 

The purpose of the PUD zoning classification is to provide for the flexible development 

of integrated retail, office, and / or residential developments that provide high-quality 

development for the City and that would otherwise not be permitted by this code. 

Notwithstanding the specific criteria identified herein, proposals should accomplish the 

following purposes to the greatest extent possible: 

 
(1) Provide a variety of housing types with a broad range of housing costs allowing 

for the integration of differing age groups and socioeconomic classes; 

(2) Promote innovative site and building design, including traditional neighborhood 

developments; 

(3) Provide efficient location and utilization of infrastructure through orderly and 

economical development, including a fully integrated network of streets and 

pedestrian/bicycle facilities; 

(4) Establish open areas set aside for the preservation of natural resources, significant 

natural features and vistas, and listed species habitats; 

(5) Create usable and suitably located civic spaces, recreational facilities, open spaces 

and scenic areas; 

(6) Provide for a coherent and visually attractive physical environment through the 

creation of focal points and vistas, as well as coordination and consistency of 

architectural styles, landscaping designs and other elements of the built 

environment; 

(7) Provide for other limitations, restrictions and requirements as deemed necessary 

by the city to ensure compatibility with adjacent neighborhoods and effectively 

reduce potential adverse impacts; 

(8) Provide for mixed use residential, commercial, office and/or industrial 

development such as commercial nodes, town centers, office parks, and industrial 

parks; and 

(9) Promote innovative site and building design.    Ord. #62-08 

 
Permitted Principal Uses and Structures 
 

The following land uses and their customary accessory uses  and structures shall be 

allowed in the PUD zoning districts except in the Corridor Overlay Zone. 

 
Art, Dance, Modeling, Music, Etiquette, or any other personal enrichment schools 

or studios having scheduling or costs associated which are not typically found 

in a public or private elementary or high school curriculum 

Auction Parlors, indoor 

Automobile Service Station, Type A, B, or    [Revised 7-5-00] 

Bars and Liquor Stores 

Beauty Shops, Barber 

Shops Bowling Alleys 

Cafeterias 
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Child Care Centers  

Employment Agencies 

Entertainment and Recreational Uses and Structures  

Essential Utility Services 

Excavations only for lakes or stormwater retention ponds  

Exercise and Health Spas 

Financial Institutions 

Game Rooms or Arcades for pool, billiards, pin-ball machines, juke boxes or other coin- 

 operated amusements 

General Offices  

Home Occupations 

Hospitals 

Houses of Worship and Cemeteries  

Laundry and Dry Cleaning Establishments  

Medical and Dental Clinics 

Multiple-Family and Single-Family Standard or Manufactured Dwellings  

Nightclubs 

Nursing  Homes,  Assisted  Living  Facilities,  and  Adult  Congregate  Living  Facilities 

 approved and licensed by the appropriate state agency Ord. #62-08 

Pharmacies 

Printing and Publishing Establishments 

Professional or Trade Schools related to Permitted Uses  

Public Uses 

Public Utility Uses and Structures  

Recovery Homes 

Restaurants, Type A, B, C, and D  

Retail Sales and Services 

Retail Specialty Shops  

Schools, Parochial and Private  

Tailor Shops 

Taxi-Cab Stands  

Theaters  

Transient lodging: 

 Maximum size 1200 s/f of interior living space. Travel Agencies 

Other Uses approved by the City Commission [REVISED 7/95], Ord. #28-95 

[Revised 7/95] 
 
Permitted Principal Uses and Structures in the Corridor Overlay Zone Ord. #51-91 

 
The following land uses and their customary accessory uses and structures shall be allowed 

in the PUD Corridor Overlay Zone Zoning District.   Ord.#24-00, Ord.#62-08 

 
Art, Dance, Modeling, and Music Schools 

Beauty Shops, Barber Shops 

Child Care Facilities 

Essential Utility Services 
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Exercise and Health Spas 

Financial Institutions 

Funeral Homes 

General Offices 

Hospitals, Nursing Homes, Adult Congregate Living Facilities, Assisted Living Facilities 

Ord. #62-08 
Houses of Worship 
Laundry and Dry Cleaning Establishments (no coin operation) 

Medical and Dental Clinics 

Multiple-Family Standard Dwellings, provided the following requirements are met: 

(1) sixty (60) percent of the commercial development must be completed prior to 

the start of residential construction, unless an alternate phasing plan is 

approved; and 

(2) the maximum permitted density will be eighteen (18) units per acre. Ord. #74-92 

Pharmacies 

Public Uses 

Restaurants (Class "A") 

Retail Printing Shops 

Retail Specialty Shops 

Schools, Parochial and Private 

Single-Family Residences    Ord. #67-92, [Revised 7-5-00] 

Tailor Shops 

Taxicab Stands 

Theaters (No Drive-Ins) 

Transient lodging: 

Maximum size 1200 s/f of interior living space. 

Travel Agencies 

Two-Family Residences       Ord. #67-92 

Other Uses and Structures of a nature similar to those listed, after determination by 

the City Commission at the time of overall development plan approval that 

such uses and structures are compatible with the PUD development and the 

surrounding area. 

 
Permitted Principal Uses and Structures within the Activity Center and West of Interstate 95  

 

Permitted uses of land and their customary accessory uses and structures shall be 

as allowed in the written development agreement approved by the City Commission. 

Ord. #62-08 
 

Permitted Accessory Uses Ord. #58-91 

 
On-Site Temporary Sales and Brokerage Offices and Display Models for residential 

dwelling units that are newly constructed, that have never been occupied for 

residential purposes, and have never been sold. 

On-Site Temporary Sales and Brokerage Structures to be used as a sales office for 

dwelling units planned to be constructed or under construction. 
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The following limitations and regulations shall be placed on the aforedescribed On-Site 

Sales and Brokerage Offices and Temporary Sales and Brokerage Structures: 

(1) Said Sales and Brokerage Offices shall only be used to promote the sales 

of newly constructed dwelling units (to wit: units that have never 

previously been occupied for residential purposes or never sold by the 

developer) and part of an approved site plan located on the same site as the 

office; and 

(2) said Sales and Brokerage Offices shall only be used to sell residential 

dwelling units located on the same site as the sales office; and 

(3) said Sales and Brokerage Offices may only have ONE sign not to exceed 

TEN (10) square feet in area in addition to the allowable signs indicated in 

Section 604.14 of this LDR; and 

(4) said Sales and Brokerage Offices shall be allowed within a development 

upon issuance of a Certificate of Occupancy for the offices by the 

Development Division Director or his/her designee and said sales office 

must be removed from the site upon the issuance of a Certificate of 

Occupancy for the last building to be constructed within a development; 

and 

(5) the following additional limitations and regulations shall be placed on the 

aforedescribed On-site Temporary Sales and Brokerage Structures: 

(a) said Sales and Brokerage Structures shall have a minimum floor 

area of THREE HUNDRED (300) square feet and shall not have 

been formerly a travel trailer, camper, recreational vehicle or 

tractor trailer trailer; and 

(b) the perimeter of the area between the ground and floor level of the 

Sales and Brokerage Structures shall be enclosed with ornamental 

skirting; and 

(c) said Sales and Brokerage Structures must be located on the site 

such that it meets the minimum setback requirements; and 

[Revised 11/10/92] 
(d) a minimum of THREE (3) parking spaces must be provided for the 

Sales and Brokerage Structures or the minimum number of parking 

spaces required for an office, whichever is greater. Said parking 

spaces and access aisle must meet the requirements of Section 

604.10 within this LDR except an alternate surfacing agent, such 

as shell or mulch, may be used; and 

(e) a minimum TEN foot (10') wide and SIX foot (6') high natural 

vegetative buffer shall be maintained along the front, side and rear 

of the Sales and Brokerage Structure, parking area and any 

accessory structures. Should no buffer exist, a TEN foot (10') wide 

buffer, meeting the requirements of Section 604.05 E. (1) must be 

planted along the front, sides and rear of the Sales and Brokerage 

Structure, parking area and accessory structures. Buffer areas are 

not required to be irrigated with an underground automatic system 

but must be regularly irrigated to maintain the vegetation; and 

(f) no Sales and Brokerage Structure shall be allowed on a site until 
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all permits as required by all Federal, State, and County agencies 

have been  secured; and the site plan for the proposed permanent 

use has been approved; and a Class I Site Plan has been approved 

for the use of a temporary sales and brokerage structure; and  

       Ord. #74-91 

(g) said Sales and Brokerage Structures shall not remain on a 

site longer than ONE (1) year from the date a Certificate of 

Occupancy is issued for said sales office or until a Certificate of 

Occupancy is issued for the first building within the 

development, whichever comes first. Upon removal of the Sales 

and Brokerage Structure, the developer may maintain an On-Site 

Temporary Sales and Brokerage Office within the dwelling unit(s). 
 

Conditional Uses 
 

Farmers Markets, subject to the following conditions: 

 
(1) The Development Services Director determines that adequate parking 

is available. 

(2) The Farmers Market is located in the business portion of the PUD. 

(3) There is  adequate  space  on-site  to  accommodate  all  vendors  

without utilizing public rights-of-way unless City Commission 

approval has been received to utilize the public rights-of-way. 

(4) Vendors shall not block pedestrian ways. 

(5) Products offered for sale shall be limited to the following: 

a. Fresh fruits and vegetables. 

b. Herbs and spices 

c. Farmstead products including but not limited to cheese, 

meats, fish/seafood, poultry, eggs, baked goods, canned 

goods, honey, maple syrup and preserves. 

d. Bedding plants, hanging and potted plants, and cut flowers. 

e. Dried flowers or plants. 

f. A maximum of 50% of the total area used for the market shall 

be allowed for handicrafts. 

g. Prepared food and beverages. 

h. Flea market and yard sale items are prohibited. 

(6) The farmers market organization must obtain a business tax receipt 

from Volusia County and from the City of New Smyrna Beach. 

(7) Each vendor operating within the farmers market must obtain a 

business tax receipt from Volusia County and from the City of 

New Smyrna Beach. 

(8) Informational  booths  for  501(c)3  non-profit   organizations   shall   be 

permitted. 

 
Approval of a conditional use: 
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At the time the applicant applies for a business tax receipt with the City, 

the applicant shall also submit a conceptual plan to the Development 

Services Department. The conceptual plan shall show the general location 

of the vendor stalls on the site.  Based upon the criteria listed above, the 
 

Development Services Director, or his/her designee, shall approve or deny 

the application for a conditional use. 

 
Transfer or abandonment of a conditional use: 

 

Conditional uses are approved for a specific location and are assigned to 

the property. If the location of the use is changed, new conditional use 

approval must be obtained. 

 
Violation of conditional use terms or conditions: 

 
It is a violation of this code for any person to violate or to refuse or fail to 

comply with any term or condition of a conditional use. Violations may 

be prosecuted or enforced as provided by law for prosecution or 

enforcement of municipal ordinances.   Ord. #69-08 

 
Special Exceptions 
 

Pain management clinics, subject to the following conditions: 

(a) Have a reception and waiting area. 

(b) Have an administrative area, including room for storage of medical 

records, supplies and equipment. 

(c) Have private patient examination rooms. 

(d) Have treatment rooms, if treatment is being provided to the 

patients. 

(e) Provide documentation that the business is registered with the 

Florida Department of Health or documentation that the business is 

exempt from registering with the Florida Department of Health. 

Ord. #01-12 
Dimensional Requirements 
 

Minimum PUD Parcel Size: 
 

Traditional City Area (excluding properties within the Corridor Overlay Zone): 

0.75 acres. At the discretion of the City Commission, the size of the parcel may 

be reduced if the project involves work force housing or preservation of a historic 

building(s). 

 
Minimum PUD Parcel Size: 

 

All Other Areas: (including properties within the Corridor Overlay Zone): 
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Residential 5.0 acres 

Non-Residential 2.0 acres 

 
A PUD shall be considered residential if 50% or more of developed land or 50% 

or more of the proposed building square footage is designated for residential uses. 

 

Residential uses include, but are not limited to single-family, duplex, multi-family 

(including townhomes, apartments, condominiums), and live-work units. 

 
The Traditional City Area shall be as defined in Article II of this LDR. 

           Ord. #62-08 
 

Minimum Lot Size 
 

If all or a portion of the PUD is subdivided, the minimum lot size shall be 

described in the proposed development agreement.  [Revised 7/5/00] 

 
Minimum Yard Size 

 

Minimum yard size shall be described in the proposed development agreement. 

In determining yard size, the City Commission shall consider whether or not the 

proposed PUD will have adverse effects upon adjoining properties. 

 
Off-Street Parking and Loading Requirements 
 

Off-street parking and loading spaces shall be required as indicated in Section 604.10 of 

this LDR, except that parking may be reduced by up to 25% of the minimum required 

parking spaces to preserve trees, to encourage uses that share parking or that are designed 

to encourage pedestrian activity, or in cases where the applicant provides documentation 

that a reduced parking ratio is appropriate. In addition, all parking shall meet the 

following: 

 
Off-street parking and loading areas shall not be permitted in any required landscaped 

buffer area. All parking areas shall contain interior landscaping excluding any required 

landscaped buffer areas at a percentage of the parking area to be determined in the 

written development agreement. 

 
Landscape Buffer Requirements - Traditional City Area 
 

Requirements  presented  in  Section  604.05  shall  apply  except  that  more  stringent 

requirements described for landscape buffering shall supercede. 

 
A  minimum  5-foot  wide  landscaping  buffer  is  required  around  the  perimeter  of  all 

parking areas. Only driveways may be located within this buffer. 

 
Except for access driveways, it is intended that development shall be designed to prevent 
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the need for fill material or such other treatment which would remove or harm existing 

trees within required yards or buffers. 

 
Existing trees shall remain in low areas and may be included in stormwater retention 

areas because they are accustomed to an environment where their root system is 

periodically inundated. 

 

Existing trees with a minimum height of 9 feet and diameter of 2 inches when measured 4 

feet above ground level shall remain in landscaped buffer areas. If a tree is dead, dying, 

or is diseased to the extent it cannot be saved, it may be removed if any one of these 

conditions is verified by a horticulturist with credentials approved by the Development 

Services Director or his/her designee. 

 
Required buffers that contain dense vegetation with existing trees shall be left natural and 

shall not be required to be irrigated if undisturbed. 

 
Required landscape buffers shall contain the following number of plantings for every 100 

linear feet of the buffer: 

 
Canopy Trees Understory Trees Shrubs 

 

2 2 20 

 
When natural vegetation is disturbed, the buffer shall be irrigated as required in Section 

604.5 of this LDR.        Ord. #62-08 

 
Transportation Impact Analysis 
 

The  contents  of  the  Transportation  Impact  Analysis  shall  meet  the  requirements  of 

[sub]section 402.02.        Ord. #21-09 

 
Density 
 

The maximum residential density allowed in a PUD is 18 units per acre on the Mainland 

and 12 units per acre on Beachside. The maximum transient lodging density allowed is: 

 
Hospitality future land use designation: 75 units per acre.  

Activity Center future land use designation: 40 units per acre. 

Marina future land use designation: 24 units per acre.  Density may be increased up to 48 

units per acre if the following conditions are met: 

 

(1) A minimum of 20% of the total usable land area is preserved by deed 

 or easement for public access and/or public recreation; and 

(2) The public use area shall comprise at least 40% of the total linear footage 
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 of shoreline available to the property. 

 
All other future land use designations permitting transient lodging units: Twenty-four 

(24) units per acre.        Ord. #10-11 

 
Landscape Buffer Requirements – All Other Areas 
 

Requirements  presented  in  section  604.05  shall  apply  except  that  more  stringent 

requirements described for landscape buffering herein shall supercede. 

A minimum of 20-foot wide landscaping buffer is required around the perimeter of the 

project site except where a larger landscaped buffer is required within this LDR. Only 

driveways, sidewalks and bike paths may be located within this buffer.      Ord. #62-08 

 
Properties required to provide a 25-foot utility easement per Section 604.03 of this LDR 

shall overlap the landscape buffer with the utility easement by 10-feet, with the utility 

easement being adjacent to the right-of-way and the landscape buffer being interior to the 

utility easement.  All required buffer plantings shall be placed outside the easement, with 

the exception that those species of trees that will not exceed 20-feet in height at maturity 

may be placed within the 10-foot overlap area.  Permitted trees in the overlap area are 

listed in Section 604.04.  Properties must comply with the minimum 20-foot landscape 

buffer requirements as provided in this paragraph, but may negotiate less of the buffer 

overlapping the utilities easement, thus providing a greater amount of buffer outside of 

the utilities easement area.       Ord. #37-08 

 
A minimum of 30 percent of the area of the site shall be covered by existing dense 

vegetation with trees or by additional shrubs and trees as referenced herein (for buffers) 

to create dense vegetative growth. 

 
Except for access driveways, it is intended that development shall be designed to prevent 

the need for fill material or such other treatment which would remove or harm existing 

trees within required front and corner yards. 

 
Existing trees shall remain in low areas and may be included in stormwater retention 

areas because they are accustomed to an environment where their root system is 

periodically inundated. 

 
Existing trees with a minimum height of 9 feet and diameter of 2 inches when measured 4 

feet above ground level, shall remain in landscaped buffer areas. If a tree is dead, dying, 

or is diseased to the extent it cannot be saved, it may be removed if any one of these 

conditions is verified by a horticulturist with credentials approved by the Development 

Services Director or his / her designee. 

Required buffers that contain dense vegetation with existing trees shall be left natural and 

shall not be required to be irrigated if undisturbed. 

 
If the buffer area has sparse vegetative growth, or is devoid of significant vegetation and 

trees, additional shrubs and trees shall be planted as noted thereafter. 
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Shrubs 
 

Plants shall be placed no more than 3 feet apart measured from center to center and a 

minimum of 2 feet in height, immediately after planting. 
 

Trees 
 

One (1) tree shall be provided for each one hundred (100) square feet thereof. Tree 

species shall be a minimum of 9 feet in height and have a minimum diameter of 2 inches 

when measured 4 feet above ground level.  Also, trees planted within 12 feet of 

publicly maintained streets or other improvements shall be selected from the New 

Smyrna Beach Tree List that can be obtained from the City Horticulturist. Ord. #62-08 

 
When natural vegetation is disturbed, the buffer shall be irrigated as required in 

Section 604.05. 

 
Supplementary Regulations 
 

The  following  regulations  apply to  all  PUD  zoning  classifications  unless  a  specific 

classification is referenced: 

 
(1) Unified Ownership 

 

All land within the PUD shall be under the ownership of one person, either by 

deed, agreement for deed, or contract for purchase. PUD applicants shall present 

either an opinion of title by an attorney licensed in Florida, or a certification by an 

abstractor or a title company, authorized to do business in Florida, that, at the time 

of application, unified ownership of the entire area within the proposed PUD is in 

the applicant, or contract seller. Unified ownership shall thereafter be maintained 

until after the recording of the Overall Development Plan or Final Plat. 

 
(2) Retail Uses within a PUD with more than one use 

 

When retail uses or structures are approved as part of a PUD containing more than 

one type of use, the retail operation shall not begin until certificates of occupancy 

have been issued for all residential, industrial and / or office units in the total 

project, unless otherwise provided in the development agreement. 

Ord. #24-00, Ord.#62-08 
 

(3) Utility System 
 

All utilities within a PUD shall be located underground. However, appurtenances 

requiring above ground installations may be exempted by a majority vote of the 

City Commission if the location and approximate size of the appurtenances 

requiring an above ground location is specified on sketch plans. 
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(4) Open Space Requirements 
 

a. Property designated on the City’s comprehensive plan future land use map 

as Activity Center shall have a minimum open space requirement of forty 

percent for a residential PUD project and thirty percent for a non- 

residential or mixed-use PUD project; 

b. Property in the Traditional City Area (east of the Turnbull Bay/ Turnbull 

Creek waterway, north of State Road 44 and east of Mission Road, south 

of State Road 44 and excluding properties in the Corridor Overlay Zone) 

shall have a minimum open space requirement  of thirty percent for 

aresidential PUD project and twenty percent for a non-residential or 

mixed- use PUD project; 

c. Property located west of Interstate 95, within the West New  Smyrna 

Beach Urban Overlay Zone, shall have a minimum open space 

requirement of fifty percent for all PUD’s; and 

d. Property east of Interstate 95 and west of the Traditional City Area (east of 

the Turnbull Bay / Turnbull Creek waterway north of State Road 44 and 

east of Mission Road south of State Road 44) and within the City’s 

Corridor Overlay Zone (COZ), but excluding property located in the 

Activity Center, shall have a minimum open space requirement of sixty 

percent for a residential PUD project and fifty percent of a non-residential 

or mixed-use PUD project.     Ord. #62-08 

 
A minimum of thirty-five percent of the open space shall be designated as common open 

space for a residential PUD.  Common open space shall meet the following standards. 

          Ord. #24-00 

 
a. it shall be accessible to and usable by all residents of the PUD; 

b. its location, shape, size, character and use shall be illustrated on the 

Overall Development Plan; and 

c. maintenance guarantees shall be approved by the City Commission. 

Ord. #121-06 
Procedure for Rezoning to PUD 
 

(1) Pre-Application  Stage: A pre-application meeting with the Development Services 

Director or his/her designee is required before a PUD rezoning application can be 

accepted. This meeting is intended to provide an opportunity for an informational 

exchange between the applicant and the planning staff. During this meeting the applicant 

shall provide a conceptual plan indicating the layout and land uses within the proposed 

PUD. No fee shall be charged for this meeting. 

 
(2) Application Stage: The applicant may submit an application package to the Development 

Services Department at any time. Applications for PUD rezonings will be reviewed in 

the order in which received. The application package shall consist of the following 

items: 

 



V - 213 

 

a. completed application form; 

b. application administration fee as approved by the City Commission; 

[Revised 7-5-00] 
c. two copies of a plat of survey indicting property boundaries, legal 

description,acreage, and limits of the jurisdictional wetlands; 
d. names and addresses of property owners within 150 feet of the affected property. 

This distance shall be measured in an airline at the closest points between two 

properties; 

e. certification from landowner of record that applicant has authorization to make 

application for the requested zoning action; 

f. two copies of the traffic impact analysis; 

g. boundary survey and legal description; 

h. opinion of title; 

i. eleven (11) paper copies and one (1) electronic version of the written 

development agreement; and 

j. eleven (11) paper sets and one (1) electronic version of the Conceptual 

Development Plans of the area to be rezoned at a scale no smaller than 1" = 200' 

indicating the following: 

 
1. adjoining land uses and zoning classifications; 

 
2. locations and dimensions of proposed land uses; 

 
3. location of proposed buildings and off-street parking lots; 

 
4. density of residential dwellings; 

 
5. total acreage and location of open space by  type; 

 
6. total acreage and location of common open space by type; 

 
7. proposed right-of-way width and layout; 

 
8. proposed front, side, and rear setbacks; 

 
9. locations, dimensions, and contents of buffer areas; 

 
10. locations, dimensions, and types of existing easements; 

 
11. proposed phasing of the development; 

 
12. location of surrounding streets, driveway, rights-of-ways, walkways, water 

courses, and buildings on adjacent property within 75 feet perpendicular to 

subject property lines; 

 
13. proposed lot sizes and arrangement; 



V - 214 

 

 
14. sites for schools; 

15.  

16. location, width, and approximate depth of waterways within the project 

site; 

 
17. proposed number of lots by size; 

 
18. existing character of the land (eg. wooded, marsh); 

 
19. title, date, north arrow, scale and legend; 

 
20. any other additional information requested by Development Services 

Department or other reviewing agencies deemed necessary to adequately 

review the proposal; 

 
21. general feasibility plans for potable water, sewage disposal, stormwater 

drainage, and solid waste management; 

22. general plans for stormwater drainage and solid waste management; 

 
23. general topography at two foot contours; 

 
24. general soil and vegetation types; 

 
25. natural drainage patterns; and 

 
26. list of threatened or endangered species. 

 
k. Such  additional  materials,  maps,  studies,  or  reports  subsequently  deemed 

necessary by any reviewing department or agency.    Ord. #62-08 

 
(3) Written Development Agreement : 

 
A written development agreement shall be prepared by the developer or his / her 

authorized representative. The contents of the development agreement shall conform to 

the conditions of approval of the City Commission. The development agreement, along 

with the Conceptual Development Plan, shall govern the development of the PUD and 

shall regulate the future use of the land. However, site plan and / or platting of 

subdivided land shall also be required prior to developing any land. The development 

agreement shall include the following: 

 
a. evidence of unified ownership and control; 

b. statement agreeing to: 

 
1. proceed with the proposed development according to all regulations; 
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2. provide appropriate performance and maintenance guarantees; and 

3. follow all other provisions of this ordinance to the extent not expressly 

inconsistent with the written development agreement, and bind the 

applicant's successors in title to his commitments. 

 
c. the acreage and percentage of total land area devoted to each of the proposed land 

uses; 

 
d. maximum density for each type of dwelling; 

 
e. maximum building heights; 

 
f. minimum building spacing and floor areas; 

 
g. lot sizes, yard areas, percentage of interior landscaping in the parking lot and 

buffer areas, including perimeter buffers; 

 
h. statement regarding the disposition of sewage and stormwater, and arrangements 

for potable water; 

 
i. when the PUD is planned for phase development, a schedule of the phases; 

 
j. the proposed language of any covenants, easements, or other restrictions; 

 

k. any additional information or statements subsequently deemed necessary by any 

reviewing department or agency; 

 
l. a copy of the 

Conceptual Development Plan as an appendix. Ord. #62-08 

 
(4) Review Procedure 
 

a. Staff Review: The Plan Review Committee (PRC) 

members shall review the proposed rezoning to PUD upon receipt of a 

completed application package. The PRC members shall review the application 

at a regularly scheduled meeting. At the PRC meeting, the PRC members shall 

provide the applicant with written and verbal comments about the written 

development agreement and conceptual development plan, including any 

actions required to conform the plan to City code and any actions that might 

be taken to improve the quality of the proposed development. 

 
b. After receiving comments from the Plan Review Committee, the applicant shall 

then revise the proposed agreement and support documents and submit revised 

documents to the Development Services Department. The PRC members shall 

review the revised documents to ensure that all comments have been addressed. 

If all of the comments have not been addressed, staff shall submit a list of 
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remaining outstanding comments to the applicant. The applicant shall then revise 

agreement to address all staff comments. 

If all comments have been addressed, the item shall be scheduled for the next 

available Planning and Zoning Board meeting. Development Services staff shall 

then prepare a written report and recommendation to the Planning and Zoning 

Board. Said recommendation shall be either denial, approval, or approval with 

conditions. 

 
c. Planning and Zoning Board Review: Upon receipt of the Development Services 

Department staff recommendation, the Planning and Zoning Board, at a regularly 

scheduled meeting, shall review and make a recommendation to the City 

Commission pertaining to the proposed zone change. Said recommendation shall 

be either denial, approval, or approval with conditions. 

 
d. City Commission  Review: Upon receipt of the 

Planning and Zoning Board recommendation, the City Commission, at a 

regularly scheduled meeting, shall review and either deny, approve, or approve 

with conditions, the proposed zone change. 

 
Should the City Commission deny the request, the developer shall not pursue 

developing the subject property in the proposed manner for a minimum of one 

calendar year. Should the City Commission approve the zone change, the official 

zoning map shall be changed to reflect the rezoning and the developer may 

proceed with subdivision or site plan review. Should the City Commission 

approve the zone change with conditions, the official zoning map change and 

subdivision or site plan review can commence once the conditions have been met. 

 
All Planned Unit Developments shall be approved by the City Commission by 

Ordinance approving the PUD in the same manner as required for a rezoning and 

in accordance with the procedures set forth in this Section. 

 
e. Subdivision and/or Site Plan Review: No property zoned PUD shall be developed 

without site plan and/or subdivision review and approval with the exception of 

developing single family and two family dwellings on individual lots previously 

and properly subdivided. An applicant may request a PUD rezoning concurrently 

with subdivision and/or site plan review and approval. Should an applicant 

request concurrent PUD rezoning and subdivision and/or site plan review and 

approval, the site plan and/or subdivision, which obtains final approval by the 

Planning and Zoning Board, is automatically made contingent upon any 

conditions the City Commission makes. The applicant hereby assumes the risk of 

receiving concurrent PUD rezoning approval and subdivision and/or site plan 

approval. All site plans and subdivisions must be consistent with the approved 

PUD rezonings. 

 

f. Amendments to PUD Site Plans and Subdivision Proposals After PUD Rezoning 

Approval: No site plan or subdivision may deviate from the approved 
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PUD rezoning without another Development Services Department staff and 

Planning and Zoning Board review and recommendation and City Commission 

review and approval.   An exception to the above is minor changes such as the 

location of buildings, drainage systems, and parking lots, and the lowering of 

densities, intensities and impacts of the development may be approved by the 

Planning and Zoning Board during subdivision or site plan review and approval.  

         Ord. #62-08 

 
g. Issuing Building Permits: Building permits shall be issued on any PUD zoned 

land with an approved site plan or subdivision and a certificate of zoning prior to 

the beginning of construction. 
 



 COZ, CORRIDOR OVERLAY ZONE  

Purpose and intent. The purpose of this section is to provide regulations to ensure safe ingress to and 

egress from proposed development along arterial transportation corridors by reducing the number of 

indiscriminate driveways, maintaining the integrity of the corridor by assuring that traffic generation is 

consistent with the corridor's designed capacity; lessening the possibility of hazardous traffic conditions 

and traffic congestion; establishing development requirements, including additional sign regulations 

that will create an attractive corridor entrance into the city. Commercial development typically expands 

along arterial transportation corridors as population and traffic volumes increase in the vicinity of and 

along the corridor. Eventually, conflicts result between the corridor's function and its ability to move 

high volumes of traffic through an area. This congestion is intensified where commercial growth is 

permitted to increase adjacent to the corridor disproportionate to the corridor's designed limitations. 

The increased commercial growth also changes the public's image of the transportation corridor. What 

was once considered an attractive tree-lined corridor gradually and often rapidly begins to exhibit 

characteristics of uncontrolled strip commercial development. Once this pattern has been established, it 

is difficult to establish alternative types of development (e.g. residential) along these corridors. 

Therefore, these regulations apply to arterial corridors which (1) move large volumes of through traffic 

in addition to significant volumes of everyday local traffic, and (2) do not contain significant amounts of 

strip commercial development. These arterial corridor regulations are intended to supplement all of the 

zoning classifications located within the arterial corridor overlay zone. The type of permitted uses or 

special exceptions allowed would be determined according to the existing zoning classification and the 

site design, signage, building location, and the dimensional requirements would be regulated by these 

arterial corridor regulations. Landscaping shall be evenly spaced in the area between the building and 

State Road 44. 

Dimensional requirements.  

Minimum lot width. No premise shall be divided for the purposes of development or sale such that the 

width of each, or any premise, is less than 300 feet measured along the right-of-way line, except as 

follows: If vehicle access to any premise is provided by means other than directly onto an arterial, then 

the minimum lot width requirement may be reduced to 150 feet, and direct vehicle access to a major 

arterial shall be prohibited.  

Minimum yard size.  

Front yard: Build-to-line of 45—65 feet (along U.S.1) and 45-150 feet (along SR 44) 

(All sites with building setbacks greater than 65 feet which contain vehicle access and parking areas 

between the building and SR 44 shall provide 30% of interior landscaping within those same paved 

vehicle areas, with the overall site interior landscaping total percentage to be 20%) 

Rear yard: 25 feet  

Side yard: 25 feet  

Corner lots:  



1) Parcels which front on two streets shall provide a 65-foot the above Build-to line for the front yard on 

corridor frontage and a 25-foot front yard on the other street or as required per [sub]section 504.01M. 

of this LDR.  

2) Parcels fronting on three streets shall provide a 65-the above Build-to line for the front yard on 

corridor frontage and a 25-foot front yard on the remaining streets or as required per [sub]section 

504.01M. of this LDR.  

Maximum principal building height. Three stories, not to exceed 35 feet.  

Maximum lot coverage. The total area covered with buildings on any lot shall not exceed 35 percent of 

the total lot area.  

Arterial corridor depth. The arterial corridor requirements shall be applied to all premises that front onto 

or have access to the arterial road to a distance equal to the depth of the rear property line but not to 

exceed a depth of 660 feet as measured perpendicular from the centerline of the arterial road right-of-

way.  

Off-street parking and loading requirements. Off-street parking and loading space shall meet the 

requirements of this LDR and in addition, shall meet the following:  

Off-street parking and loading areas shall not be permitted in any required landscaped buffer area. 

Buffer areas shall be landscaped in front and corner yards that are adjacent to the arterial. Dense 

vegetation with existing trees is preferred to be retained as a natural landscaped buffer. Other 

acceptable forms of landscaping are fences or walls as required in this LDR or earthen berms when 

landscaped as required herein for sparse vegetative growth in buffer areas.  

Landscaping must be of sufficient height and opacity to generally obscure parked vehicles from view of 

the travelling public. Fences, walls, or certain berms (minimum top width for four feet, maximum slope 

2:1), shall not exceed six feet in height above finished grade. All parking areas shall contain a minimum 

of 20 percent interior landscaping excluding any required landscaped buffer areas.  

Landscaped buffer requirements.  

Requirements presented in [sub]section 604.05 shall apply except that more stringent requirements 

described for landscape buffering herein shall supersede.  

A minimum of 30 percent of the area of the site shall be covered by existing dense vegetation with 

trees, or by additional shrubs and trees, as referenced herein (for buffers) to create dense vegetative 

growth.  

Except for access driveways, it is intended that development along the arterial corridor shall be designed 

to prevent the need for fill material or such other treatment which would remove or harm existing trees 

within required front and corner yards.  

Existing trees shall remain in low areas and may be included in stormwater retention areas because they 

are accustomed to an environment where their root system is periodically inundated.  

Existing trees with a minimum height of nine feet and diameter of two inches, when measured four feet 

above ground level, shall remain in landscaped buffer area. If a tree is dead, dying, or is diseased to the 



extent it cannot be saved, it may be removed if any one of these conditions is verified by a horticulturist 

with credentials approved by the city manager.  

A landscaped buffer shall be provided in all yards at the perimeter of any premise except that no buffer 

is required where contiguous side yards abut one another on commercially zoned premises. The 

minimum widths of required buffers are as follows: on the south side of State Road 44 west of Berma 

Road, and the north side of State Road 44 west of Eddie Road, the front buffer shall be 35 feet, 

measured from the arterial corridor right-of-way line. If the arterial right-of-way is less than 140 feet, 

then the buffer will start at a point 70 feet from the centerline of the arterial road. Rear, interior side, 

and corner buffers: 25 feet.  

Properties required to provide a 25-foot utility easement, per [sub]section 604.03 of this LDR, shall have 

the following landscape buffer requirements:  

a. Properties requiring 35-foot landscape buffers shall overlap the landscape buffer with the utility 

easement by 15 feet, with the utility easement being adjacent to the right-of-way and the landscape 

buffer being interior to the utility easement. All required buffer plantings shall be placed outside the 

easement, with the exception that shrubs and those species of trees that will not exceed 20 feet in 

height at maturity may be placed within the 15-foot overlap area. Permitted trees in the overlap area 

are listed in [sub]section 604.04.  

b. Properties requiring 25-foot landscape buffers shall overlap the landscape buffer with the utility 

easement by ten feet, with the utility easement being adjacent to the right-of-way and the landscape 

buffer being interior to the utility easement. All required buffer plantings shall be placed outside the 

easement, with the exception that shrubs and those species of trees that will not exceed 20 feet in 

height at maturity may be placed within the ten-foot overlap area. Permitted trees in the overlap area 

are listed in [sub]section 604.04.  

c. Properties requiring 20-foot landscape buffers shall overlap the landscape buffer with the utility 

easement by five feet, with the utility easement being adjacent to the right-of-way and the landscape 

buffer being interior to the utility easement. All required buffer plantings shall be placed outside the 

easement, with the exception that shrubs and those species of trees that will not exceed 20 feet in 

height at maturity may be placed within the five-foot overlap area. Permitted trees in the overlap area 

are listed in [sub]section 604.04.  

d. Properties zoned PUD (Planned Unit Development) must comply with the minimum 20-foot landscape 

buffer requirements provided in item c. above, but may negotiate less of the buffer overlapping, 

providing a greater amount of buffer outside of the utility easement area.  

Required buffers that contain dense vegetation with existing trees shall be left natural and shall not be 

required to be irrigated if undisturbed.  

If the buffer area has sparse vegetative growth, or is devoid of significant vegetation and trees, 

additional shrubs and trees shall be planted as noted hereafter.  

Shrubs. Plants shall be placed no more than three feet apart, measured from center to center, and a 

minimum of two feet in height, immediately after planting.  



Trees. One tree shall be provided for each 100 square feet thereof. Tree species shall be a minimum of 

nine feet height and have a minimum diameter of two inches when measured four feet above ground 

level. Also, trees planted within 12 feet of publicly maintained streets or other improvements shall be 

selected from a "List of Trees" that can be obtained from the city horticulturist.  

When natural vegetation is disturbed, the buffer shall be irrigated as required in section 718.00. The 

landscape buffer area shall not be disturbed for the purposes of using the area for stormwater 

management.  

Site development plan requirements. In addition to meeting the site plan requirements in this LDR the 

following requirements shall be met: All site plans, reports, and general information, shall be submitted 

to the plan review committee to assure compliance and consistency for all development along the 

corridor.  

Transportation impact analysis. The contents of the Transportation Impact Analysis shall meet the 

requirements of [sub]section 402.02.  

Temporary access. No developer shall be denied a rezoning or building permit for the sole reason that 

the parcel for which it is sought cannot physically accommodate the requirements of this LDR because 

adjoining segments of public roadways are not yet constructed. In such an event, a temporary access 

permit will be issued which shall expire when the proposed access becomes available to the premises.  

Arterial corridor overlay zone. An arterial corridor overlay zone is hereby established, and the 

regulations of the section, et seq., shall apply in said zone. Said zone shall apply to all zoning 

classifications established in article VI of this LDR and the official zoning map shall identify said overlay 

zone by adding the letter "C" as a suffix to the existing zoning classification that currently exists on said 

map. The arterial corridor regulations apply to the following: State Road 44 from Myrtle Avenue west to 

the New Smyrna Beach corporate boundary, excluding properties in the activity center, as shown on the 

city's comprehensive plan future land use map, and on U.S. #1 from Art Center Avenue to the northern 

city boundary line.  

Visibility at intersections. Visibility at intersections shall be provided as required in [sub]section 804.01.  

 



CITY OF NEW SMYRNA BEACH

OFFICE OF THE CITY ATTORNEY

MEMORANDUM

January 14, 2016

TO: Planning and Zoning Board Members

FROM: Greg McDole, Assistant City Attorney

RE: Variances
____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

At the January 4, 2016 meeting you asked that I give some
guidance on the law relating to variances.

Section 305.05 of the LDR contains City requirements and
standards for variance applications and approvals.  The criteria
for granting a variance are found in s. 305.05(C)(1)a-e.  Those
criteria have been derived from case law in Florida and other
states.  A discussion of Florida case law follows, using cases most
on point.

Maturo v. City of Coral Gables (3rd District Court of Appeal 1993).

Developer owned 7 lots, 5 in Coral Gables and 2 adjoining lots
in Dade County.  City granted him a variance for an 8-story
building in Coral Gables when he promised that the 2 Dade County
lots would remain undeveloped.

Developer’s claimed hardship was being unable to use the two
lots.  Neighbors appealed.  Court found there was no justification
for the variance.  All 7 lots were regularly shaped, ordinary lots,
and not rendered unusable by the city land use regulations.  They
could be developed under existing regulations.  Further, the
agreement not to develop adjoining lots was self-imposed.

Fine v. Coral Gables (3rd District Court of Appeal 2007).

The Fines applied for a variance to put a metal roof on their
single-family home.  Variance was denied.  On appeal, the court
agreed, stating the Fines did not establish an “unnecessary
hardship” which is an essential element when seeking a variance.
It defined unnecessary hardship as:
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“...a non-self-created characteristic of the
property in question which renders it
virtually impossible to use the land for the
purpose or in the manner for which it is
zoned.”

“...a variance may be issued only when no
reasonable use can be made of the property
without the variance...”

Auerbach v. City of Miami (3rd District Court of Appeal 2006).

Developer applied for a setback variance for construction of
a residential project.  Developer admitted the project could go
forward without the variance, but variance was granted.  Neighbor
appealed.  Court found variance should not have been granted,
stating:

Florida courts have held that a legal hardship
will be found to exist only in those cases
where the property is virtually unusable or
incapable of yielding a reasonable return when
used pursuant to applicable zoning
regulations.

Section 305.05(D) further provides that financial
disadvantages to the property owner shall not constitute conclusive
proof of unnecessary hardship within the purpose of zoning.  Thus,
a variance should not be granted solely to maximize profits of a
developer.

To summarize general law:

1) Special circumstances must exist which are unique to the
applicant’s land, structure or building.  Example:  odd-shaped
lot.  Personal hardships such as health, a large vehicle, or
improving a view are not legal grounds for a variance;

2) Regulations as they currently exist must deprive the
owner of reasonable rights commonly applicable to other
properties in the same zoning district.  In other words,
nearby property owners with same zoning are already legally
doing or are able to do what applicant is requesting; and
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3) Special circumstances do not result from voluntary
actions of current or former owners.  In other words, an
applicant cannot buy a property knowing its limitations and
seek a variance, unless no reasonable use of the land can be
made without the variance.  This is especially true if the
land is vacant and a smaller project can be built without a
variance;

4) The regulations from which the applicant is seeking a
variance are “unnecessary” as applied to the particular
property, that is, granting of the variance will not cause
substantial detriment to the public or impair the purposes and
intent of the LDR.

In a nutshell, an applicant must show that his/her property is
unique; that a variance is “necessary” for reasonable use of the
land and not merely convenient for financial or personal reasons;
and that the hardship is not self-imposed.

If you have any questions, please call me at extension 2289 or

email me at gmcdole@cityofnsb.com.

____________________________________________________________________________________________________________________________________________________________

GREG MCDOLE

Assistant City Attorney

GM:vmm
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